


ENTERED

San Francisco

Law Library
436 CITY HALL

EXTRACT FROM RULES

Rule la. Books and other legal material may be borrowed from

the San Francisco Law Library for use within the City and County of San
Franrisco, for the periods of time and on the conditions hereinafter pro-

vided, by the judges of all courts situated within the City and County,

by Municipal, State and Federal officers, and any member of the State

Bar in good standing and practicing law in the City and County of San
Francisco. Each book or other item so borrowed shall be returned within

five days or such shorter period as the Librarian shall require for books

of special character, including books constantly in use, or of unusual

lalue. The Librarian may, in his discretion, grant such renewals and ex-

tensions of time for the return of books as he may deem proper under

the particular circumstances and to the liest interests of the Library and
its patrons. Books shall not be borrowed or withdrawn from tlie Library by
tlie general public or by law students except in unusual eases of ex-

tenuating circumstances and within the discretion of the Librarian.

Rule 2a. No book or other item shall be removed or withdrawn from
the Library by anyone for any purpose witiiout first giving written receipt

in such form as shall be prescribed and furnished for the purpose, failure of

which shall be ground for suspension or denial of the privilege of the

Libraiy.

Kule 5a. No book or other material in the Library shall have the

leaves folded down, or be marked, dog-eared, or othenvise soiled, de-

faced or injured, and any person violating this provision shall be liable

for a sum not exceeding treble the cost of replacement of the book or

other material so treated and may be denied the further privilege of

the Library.





Digitized by tine Internet Arciiive

in 2010 witin funding from

Public. Resource.Org and Law.Gov

http://www.archive.org/details/govuscourtsca9briefs2928







/l/:>7'^
N̂o. 14656

United States Court of Appeals
For the Ninth Circuit

Hans Foester, AppeUcmt, /
vs.

'

^

United States of America, Appellee.

Upon Appeal from the United States District Court
FOR the Western District of Washington,

Northern Division

BRIEF OF APPELLANT

Tracy E. Griffin,

J. Kenneth Brody,

Attorneys for Appellant.

603 Central Building,

Seattle 4, Washington.

The ARQUs Prebb, Seattle

FILED
jAN 13 1956





No. 14656

United States Comrt of Appeals
For the Ninth Circuit

Hans Foester, Appellant,

vs.

United States of America, Appellee.

Upon Appeal from the United States District Couet
FOR the Western District of Washington,

Northern Division

BRIEF OF APPELLANT

603 Central Building,

Seattle 4, Washington.

Tracy E. Griffin,

J. Kenneth Brody,

Attorneys for Appellant.

The arbub Pncaa. Scattlc





in

INDEX

Page

Statement of Jurisdiction 1

Statement of the Case 2

Specification of Errors 9

Argument 14

Summary of Argument 14

I. The trial court 's additional instruction on will-

fulness was erroneous 16

A. The additional instruction and the circum-
stances under which it was given 16

B. This court, in the Bloch case, declared the
additional instruction on willfulness to be
erroneous 21

C. The Murdock case involved a misdemeanor
statute 25

D. The Supreme Court has distinguished be-

tween the misdemeanor and felony statutes 28

E. Willfulness under Sec. 145(b) must compre-
hend a specific wrongful intent to evade a
kno^\Ta tax obligation 34

F. The instant case may be distinguished upon
the instruction given from all other cases in

which a similar instruction on willfulness
was given 37

G. The giving of the Murdock instruction as a
separate instruction at the special request of
the jury created incurable error 44

H. Summary 47

II. The trial court erroneously excluded appel-
lant's offered rebuttal testimony 48

A. The significance of the rebuttal testimony.... 48

B. Appellant was entitled to rebut the case pro-
pounded by the defendant Taylor 51

C. Material matters elicited on cross-examina-
tion may always be rebutted 52

I). Analysis of the rebuttal testimony which
was offered and rejected 54



iv Index
Page

(1) The testimony of Phillip A. Strack 54

(2) The testimony of Frank B. Donaldson 63

(3) The testimony of Quentin H. Ellis 64

(4) The testimony of Vern Egenes 66

E. Summary 68

III. The trial court erred in denying appellant's

motion for mistrial based upon charges con-

tained in the opening statement of counsel for

defendant Taylor and directed against counsel

for appellant 70

A. The nature of the charges and the failure of

proof in substantiation thereof 70

1. The charge that Taylor pleaded guilty to

charges of evasion of personal income
tax upon the advice of Kachlein in fur-

therance of the alleged conspiracy 72

2. The charge that Kachlein had represent-

ed appellant prior to Taylor's plea of

guilty 73

3. The charge that Kachlein went to Tay-
lor's house and went through Taylor's

personal files and records in furtherance
of the alleged conspiracy 74

4. The charge that Kachlein claimed privi-

lege as to books and records of Taylor in

furtherance of the alleged conspiracy 75

5. The charge that Kachlein gave directions

to Taylor's employees 76

6. The charge that Kachlein advised Taylor
to take a vacation during a critical pe-

riod in the investigation in furtherance
of the alleged conspiracy 77

7. The charge that Kachlein had stated to

the revenue agents that Taylor was re-

sponsible for deficiencies in tax returns

of appellant and appellant's corporate
enterprise 77

8. The termination of the Kachlein-Taylor
relationship conclusively disproved the

alleged conspiracy 79



Index v

Page

B. Appellant's motion for mistrial based upon
statements contained in the opening argu-
ment of counsel for defendant should have
been granted because the issue raised was
irrelevant, immaterial and incompetent 80

C. The misconduct of Taylor's counsel in in-

serting this issue into the case is ground for
reversal 83

D. Improper statements contained in the open-
ing argument of counsel for Taylor could
not be cured by the court's instruction 88

E. The trial court should have declared a mis-
trial at the conclusion of the evidence 91

F. The trial court erred in refusing appellant's

motion for a new trial 94
Conclusion 94

TABLE OF CASES
Attorney General v. Hitchcock, 1 Exch. 104 52, 53

Banks v. United States (C.A. 8, 1955) 223 F.(2d)
884 25, 33, 44

Bateman v. United States (C.A. 9, 1954) 212 F.(2d)
61 33, 38, 40

Berger v. United States, 295 U.S. 78, 79 L.Ed. 1314,

55 S.Ct. 629 85, 89, 92

Berkovitz v. United States (C.A. 5, 1954) 213 F.

(2d) 468 33, 40, 41

Block V. United States (C.A. 9, 1955) 221 F.(2d)
786 14, 21, 22, 23, 24, 25, 37, 38, 43, 44, 46, 47

Block V. United States (C.A. 9, 1955) 223 F.(2d) 297 24

Bollenhach v. United States, 326 U.S. 607, 90 L.Ed.
350, 66 S.Ct. 402 14, 45, 46, 47, 49

Brown v. Walter (C.A. 2, 1933) 62 F.(2d) 798 87, 92

Estep V. United States, 327 U.S. 114, 90 L.Ed. 567,

66 S.Ct. 423 46

Ewing v. United States (C.A.D.C, 1942) 135 F.(2d)
633 53

Gariepy v. United States (C.A. 6, 1955) 220 F.(2d)
252 36



vi Table v.f Cases

Page

Gaunt V. United States (C.A. 1, 1950) 184 F.(2d)

284 36,37

Guthrie v. United States (C.A.D.C, 1953) 207 F.

(2d) 19 80

Hamilton v. United States (C.A. 5, 1955) 221 F.

(2d) 611 46

Haigler v. United States (C.A. 10, 1949) 172 F.(2d)
986 35

Hargrove v. United States (C.A. 5, 1933) 67 F.(2d)
820 34

Herzog v. United States (C.A. 9, 1955) 226 F.(2d)
561 43, 44, 92, 93

Johnston v. United States (C.A. 9, 1907) 154 Fed.
445 92

Jones V. United States (C.A. 5, 1947) 164 F.(2d)
398 34

Kitchen v. United States (C.A.D.C, 1953) 205 F.

(2d) 720 46

Latham v. United States (C.A. 5, 1915) 226 Fed.
420 88,90

Legatos v. United States (C.A. 9, 1955) 222 F.(2d)
678 33, 41, 42, 43

Levinson v. Fidelity & Casualty Co. of New York
(111.) 181 N.E. 321 '.

: 88,90

M. Kraus (& Bros. v. United States, 327 U.S. 614, 90
L.Ed. 894, 66 S.Ct. 705 46

Masterson v. Chicago S Northtvestern Railivay Co.

(Wise.) 78 N.W'. 757 88,92

McFarUmd v. United States (C.A.D.C, 1949) 174
F.(2d) 538 46

Minher v. United States (CA. 3, 1936) 85 F.(2d)
425 88,90

Missoitri-K.-T. Failroad Co. v. Ridgway (C.A. 8,

1951) 191 F.(2d) 363 88

Morrisette v. United States, 342 U.S. 246, 96 L.Ed.
288, 72 S.Ct. 240 41

N'eiv York Central Railroad Co. v. Johnson, 279
U.S. 310, 73 L.Ed. 706, 49 S.Ct. 300 86, 91, 92



Table uf Cases vii

Page

Nye <& Nissen v. United States (C.A. 9, 1948) 168 F.
(2d) 846 52, 53

Pharr v. United States (C.A. 6, 1931) 48 F.(2d)
767 88,90

Pierce v. United States (C.A. 6, 1936) 86 F.(2d) 949 85

Read v. United States (C.A. 8, 1930) 42 F.(2d)
636 86,92

Robinson v. United States (C.A. 8, 1928) 32 F.(2d)
505 88,89

ShanaJianv. Southern Pacific Co. (C.A. 9, 1951) 188
F.(2d) 564 52-53

Skuy V. United States (C.A. 8, 1919) 261 Fed.
316 88,92

Spies V. United States, 317 U.S. 492, 87 L.Ed. 418,

63 S.Ct. 364 14, 28, 33, 47

Towbin v. United States (C.A. 10, 1938) 93 F.(2d)
861 88

United States v. Antonelli Fireworks Co. (C.A. 2,

1946) 155 F.(2d) 631 84

United States v. Bardin (C.A. 7, 1955) 224 F.(2d)
255 34

United States v. Donnelly (C.A. 7, 1950) 179 F.(2d)
227 46

United States v. Krulewitch (C.A. 2, 1944) 145 F.

(2d) 76 82

United States v. Levi (C.A. 7, 1949) 177 F.(2d) 827.. 46

United States v. Martell (C.A. 3, 1952) 199 F.(2d)
670 34

United States v. Murdoch, 290 U.S. 389, 78 L.Ed.
381, 54 S.Ct. 223

14, 22, 23, 25, 26, 27, 31, 33, 34, 39, 42, 43, 44, 47

United States v. Pincourt (C.A. 3, 1946) 159 F.(2d)
917 53

United States v. Stoehr (U.S.D.C. Pa., 1951) 100 F.

Supp. 143 54

Van Gorder v. United States (C.A. 8, 1927) 21 F.

(2d) 939 91, 92



via Table of Cases

Page

Volkmor v. United States (C.A. 6, 1926) 13 F.(2d!)

594 88, 90, 92

Wardlatv v. United States (C.A. 5, 1953) 203 F.(2d)
884 41

Woolworth Co. v. Wilson (C.A. 5, 1934) 74 F.(2d)
439 87

TEXTBOOKS
Wigmore on Evidence, 3rd Edition, 1940

Sections 29a, 42 82

Sections 916 (3), 916 (5) 51

Section 1001 52

Section 1003 52

Section 1004 52

Section 1005 52

STATUTES
Revenue Act of 1926, 44 Stat. 116, Section 1114

(a) 23, 26, 27

Revenue Act of 1928, 45 Stat. 835, Section 146

(a) 23, 26, 27

Revenue Act of 1939, 53 Stat. 62

26 U.S.C. 145(a) 14, 26, 28

26 U.S.C. 145(b) 1, 14, 28, 31, 32, 33, 34, 37, 47

18 U.S.C.A. 3772, 62 Stat. 846 1

28 U.S.C.A. 1291, 62 Stat. 929 1

COURT RULES
Federal Rules of Criminal Procedure, 18 U.S.C.

30 44,93

37 1

39 1

52(b) 44,93



United States Court of Appeals
For the Ninth Circuit

Hans Forster, Appellant,

vs. \ No. 14656

United States of America, Appellee.

Upon Appeal from the United States District Court
FOR THE Western District of Washington,

Northern Division

BRIEF OF APPELLANT
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The appellant Forster, L. Hicks Taylor and Harold

Erickson were indicted in nine counts under 26 U.S.C.

145(b) (R. 3-10). Appellant entered a plea of not guilty

(R. 19). Appellant was found guilty by the jury ver-

dict rendered on May 14, 1954 (R. 15-16). Appellant

filed a motion for a new trial (R. 16-17) which the trial

court denied (R. 17-18). Judgment, sentence and com-

mitment were entered by the trial court on June 8, 1954

(R. 18-22).

Appeal from this final judgment to this Court is pur-

suant to 28 U.S.C. 1291 and 18 U.S.C. 3772. Appellant

filed notice of appeal on June 11, 1954 (R. 22-24) pur-

suant to Federal Rule of Criminal Procedure 37 and

has perfected this appeal pursuant to Federal Rule of

Criminal Procedure 39 and the rules of this court.

[1]



STATEMENT OF THE CASE

A. Hans Forster and L. Hicks Taylor

Hans Forster (hereinafter referred to as "appel-

lant") was born in Switzerland in 1904 and was a jour-

neyman cheesemaker when he came to the United

States in 1925. His first independent cheesemaking op-

eration was burned out and he took a job with the Issa-

quah Creamery Company in Issaquah, Washington.

His first job there was washing milk cans and later he

renewed his cheesemaking operation for the company

(R. 829-852).

L. Hicks Taylor was an accountant in independent

practice since 1919 (R. 1504), who began regular ac-

counting work for Issaquah Creamery Company in

1928 (R. 1510) while appellant was employed there. He
maintained the general ledger of Issaquah Creamery

Company, prepared the tax returns and performed nu-

merous other services (R. 1517-1526).

Appellant acquired an interest in Issaquah Creamery

Company in 1929 when the company was in distress (R.

853-869). Taylor continued to be in charge of account-

ing, to make up the tax returns and became secretary

and a director of the company (R. 883)

.

In the middle thirties appellant acquired an interest

in Simonson and Forster, Inc., in Puyallup, Washing-

ton. Taylor assisted in negotiating the acquisition and

drafted the necessary papers for incorporation. He set

up the books of the new enterprise and became secre-

tary and treasurer (R. 871-874).

In the thirties appellant developed a fresh milk busi-

ness in the City of Seattle as an auxiliary to the cream-
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ery plant in Issaquah. In 1940 the fresh milk operation

was severed from Issaquah Creamery Company and be-

came a sole proprietorship, Alpine Dairy, upon the ad-

vice of Taylor who selected attorneys to handle the sep-

aration. Appellant participated in none of the negotia-

tions. The books and bookkeeping department of Alpine

Dairy were set up by Taylor (R. 881-887).

In 1943 appellant acquired a one-third interest in

Renton Ice and Ice Cream Company in Renton, Wash-

ington. Taylor negotiated this transaction on behalf of

appellant, took over the supervision of the books and

records of the company and became secretary, treasurer

and a director from the date of its incorporation (R.

893-896).

Taylor also advised appellant as to the acquisition of

Finstad & Utgard, Inc., in 1944. He examined tlie books

prior to the purchase and after the purchase set up a

new bookkeeping system and made the necessary ar-

rangements for the purchase contract. Taylor became

secretary-treasurer of this company (R. 896-901).

Daisy Ice Cream Company was owned by a client of

Taylor's who thereby learned that it was for sale. On
behalf of appellant, he negotiated appellant's acquisi-

tion of this concern which appellant viewed as a subsid-

iary of Alpine Dairy. Taylor gave the initial instruc-

tions as to accounting and deposit of funds for this op-

eration and appellant looked to him for the supervision

of its accounting operations (R. 902-908).

Arctic Gardens was a corporation formed for the dis-

tribution of frozen foods. Taylor represented appel-

lant's interest in this corporation as an incorporator



and as secretary-treasurer and, in addition, not only in-

augurated the bookkeeping system, but actually kept

all of the books and records of the company until in

1949, the company gave up the frozen food operation,

changed its name to Alpine Ice Cream Company and

took over the former Daisy Ice Cream Company opera-

tion (R. 909-911).

In 1945 appellant acquired an interest in Apex

Farms, Inc., another fresh milk distribution operation

in Seattle. Taylor handled all of the accounting aspects

of appellant's acquisition of this interest and kept all

of the corporate records. Taylor became secretary-

treasurer of the corporation (R. 911-914).

In August, 1948, Internal Revenue Agents com-

menced an investigation of the personal income tax re-

turns of Taylor. On March 2, 1950, Taylor pleaded

guilty to one count of tax evasion and served a prison

sentence until September 10, 1950 (R. 1595-1597).

Appellant has never made up an income tax return.

Until Taylor went to prison in 1950, all income tax re-

turns which were ever filed by appellant, by his wife, or

by any corporation in wliich he had an active interest

were made up by Taylor. Appellant received no copies

of these returns (R. 969-971). Appellant signed the tax

returns but did not read them and paid the amount of

tax determined by Taylor (R. 1016). Appellant was

himself unacquainted with Federal tax laws and the tax

consequences of business transactions and relied upon

Taylor in those matters (R. 1401-1402).



B. Origin of Shortages

The shortages set forth in the nine counts of the in-

dictment were not denied. Each defendant denied the

element of willfulness. The shortages arose from fail-

ure to report certain receipts including : Sales of casein

(R. 151-154) ; salary of appellant from Simonson and

Forster (R. 161-162) ; appellant's share of salaries

paid by Renton Ice and Ice Cream Company (R. 162-

169) ; certain checks representing adjustment to milk

prices and known as milk equalization checks (R. 175-

176) ; rebates received on the purchase of oil and gaso-

line (R. 208-211) ; certain proceeds of the business of

Daisy Ice Cream Company (R. 249-250) ; rental from

appellant's farm (R. 256-257) ; certain discount checks

to Alpine Dairy customers which were not delivered

and returned to appellant (R. 176-180).

Personal expenses were charged to Issaquah Cream-

ery Company and Alpine Dairy (R. 212-241).

In the books of Issaquah Creamery Company at the

end of 1949, purchases and accounts payable were

raised by approximately $80,000.00 (R. 242-245). Ac-

counts payable of Renton Ice and Ice Cream Company
for the month of July, 1947, were raised $9,000.00 by

the device of adding nine "I's" in the accounts pay-

able ledger (R. 2763-2767). Accounts payable at Fin-

stad & Utgard were raised $10,000.00 in the December,

1947, statement (R. 411).

C. Explanation of the Shortages

The defenses of appellant and Taylor created a direct

conflict in the testimony. Appellant testified that he had

never made an income tax return, that Taylor had made



all personal and corporate returns ever filed by him up

to the date of the termination of their relationship (R.

969-971). Appellant further testified that he felt all of

his bookkeeping and accounting operations were under

the supervision of Taylor and that Taylor knew more

about his finances and financial situation than did ap-

pellant himself (R. 972-973). In all accounting and tax

matters appellant placed complete trust and reliance

upon Taylor (R. 971), who was the trustee of a trust

established for appellant's children and who was ex-

ecutor under appellant's will (R. 964).

On the other hand Taylor testified that in general he

maintained only general ledgers from which he pre-

pared tax returns (R. 1517-1526). He testified that he

maintained no personal books or records for appellant,

was unacquainted with his savings accounts, did not

know how his personal expenses were handled or

charged, and was generally unacquainted with any in-

formation not contained in the general ledgers of the

business enterprises (R. 1526-1545).

Taylor testified that the $80,000.00 increase in ac-

counts payable of Issaquah Creamery Co. for 1949 was

a figure supplied to him by Erickson, the bookkeeper,

which Taylor unquestioningly accepted (R. 1553-1557).

Erickson testified that he had inserted these figures into

his books upon direct instructions from Taylor (R.

2564). Forster testified that he was entirely unacquaint-

ed with these book entries and first learned of them

after Taylor had gone to prison and when a new ac-

counting firm had been hired to make an audit (R.

955-956).



Schneider, the president of Renton Ice and Ice

Cream Company, testified directly that he saw Taylor

raise the accounts payable for July, 1947, by $9,000.00

(R. 2763-2767). Taylor denied that he had (R. 1571).

Taylor testified that he had not made the alteration of

$10,000 in accounts payable in Exhibit A-44 at Finstad

& Utgard (R. 2307, 2113-2115). Appellant's offer of

proof through Egenes that he did not make the altera-

tions was rejected (R. 2417-2419).

The foregoing necessarily outlines only a portion of

the conflicts between the testimony of Taylor and his

codefendants which arose in the course of the trial.

D. How the Questions on Appeal Arose

In his opening statement counsel for Taylor accused

appellant and his attorney, Greorge F. Kachlein, Jr., of

fomenting a conspiracy to "frame" Taylor and to make

him the scapegoat for appellant's tax shortages (R.

87-89). Appellant moved for a mistrial on the basis of

these charges and the motion was denied (R. 93-95).

Following the entry of the verdict appellant filed a mo-

tion for acquittal and in the alternative for a new trial

naming as one of the grounds errors in law during the

trial to which exception was duly taken (R. 16-17)

(Specification of Errors 8, 9, 10).

The testimony showed that Taylor had submitted dif-

ferent financial statements to different persons for the

same entity as of the same date (A complete outline of

this testimony is contained at pp. 54-59, infra.). On
cross-examination Taylor stated that this was a legiti-

mate practice and that different financial statements

could be made up for different purposes (R. 1958-1963).
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In rebuttal appellant offered the contrary testimony

of the bank officer, Strack, but the offered testimony

was excluded (R. 2398) (Specification of Errors 2, 7).

In connection with a certain financial statement, Ex-

hibit 252, Taylor testified that "cash" and "accounts

receivable" were interchangeable (R. 2288, 2294). The

issue went directly to Taylor's knowledge of appel-

lant's cash position. Appellant offered the contrary tes-

timony of bank officers Strack and Donaldson in rebut-

tal and this testimony was rejected (R. 2399, 2401)

(Specification of Errors 3, 4, 7).

Taylor had denied knowledge of appellant's cash po-

sition. In rebuttal appellant offered the testimony of

another bank officer, Ellis, to show a conference in 1948

at which Taylor disclosed knowledge of this cash (R.

2323, 2406) ; but the offer of proof was rejected (Speci-

fication of Errors 5, 7).

Taylor had testified that Egenes had made certain al-

terations to the books of Finstad & Utgard (R. 2307,

2113-2115). Appellant offered in rebuttal the testimony

of Egenes that he had not mdde these alterations ; and

this testimony was rejected (R. 2417-2419) (Specifica-

tion of Errors 6, 7)

.

Taylor testified that this alteration reflected a $10,-

000.00 bonus paid to shippers in the year 1947 (R. 2115,

2307). Appellant offered in rebuttal the testimony of

Egenes that bonuses to shippers for that year totalled

$2,139.55; and this offer was rejected (R. 2417-2419)

(Specification of Errors 6, 7).

After the jury had retired to its deliberations, it sent

a special request to the trial judge for an additional in-



terpretation of the word "willfully" as used in the in-

structions. The court submitted an additional instruc-

tion (R. 2674-2675) to which appellant objected and

took exception (R. 2676) ; following this additional in-

struction, the jury brought in its verdict of guilty as to

appellant (Specification of Errors 1, 10).

SPECIFICATION OF ERRORS

1. The trial court erred in giving, in response to a

special request by the jury for an interpretation of the

word "willfully," the following additional instruction:

"Now, to supplement that, as I say again, I am
going to give you, in substance, the same matter.

"When used in a criminal statute—that is, the

word 'willful' or 'willfully'—when used in a crimi-

nal statute it generally means an act done with a

bad purpose, mthout justifiable excuse, stubborn-

ly, obstinately, perversely.

"The word is also characterized—employed to

characterize a thing done without ground for be-

lieving it lawful, or conduct marked by reckless

disregard whether or not one has the right so to act.

"That, I believe. Ladies and Gentlemen, covers

the request as you have made it ; and so, with that

further instruction, you may now be excused and

return and continue your deliberations." (R. 2674-

2675)

To this additional instruction appellant took excep-

tion as follows

:

"I feel obligated—on behalf of the Defendant

Forster to except to the use of each and every word

in the new instruction just given by the Court and

particularly that portion of it dealing with 'reck-

less disregard.

'
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"The instruction does not cover the use of 'good

faith,' 'mistake' and rather stultifies the definition

given the Jury originally on willfulness which, ex-

cept for the use of the words 'reckless disregard'

was a full and complete instruction in that particu-

lar as I view it." (R. 2676)

2. The trial court erred in sustaining objection to the

following question addressed on direct examination to

appellant 's rebuttal witness Strack

:

"Q. Mr. Strack, as a bank officer, will you ac-

cept and rely on a financial statement submitted by

a borrower if you knew that the borrower had out-

standing for the same date a different statement?"

(R. 2398)

The question was "objected to as not proper rebuttal,

and hypothetical" by counsel for appellee (R. 2398).

In support of the proposed testimony counsel for ap-

pellant stated

:

"Your Honor, on Mr. Taylor's redirect examina-

tion, he expressed his views at length as to the pur-

pose of financial statements and if rebuttal is not

permitted as to those views, he becomes the final

authority on that." (R. 2398) * * *

"Mr. Taylor testified with respect to the state-

ments in the 30 's that different statements had dif-

ferent purposes ; that credit statements were differ-

ent from income tax statements." (R. 2399)

3. The trial court erred in sustaining objection to the

following question addressed on direct examination to

appellant's rebuttal witness Strack:

"Now, Mr. Strack, will you state on a financial

statement what is meant by 'cash'?" (R. 2399-

2400)
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This question was "objected to as not proper rebut-

tal" by counsel for appellee (R. 2400).

In support of the proposed testimony counsel for

appellant stated

:

"Your Honor, this goes again to the statement of

the cash on hand, and accounts receivable. I simply

wish to ask this witness whether accounts receiv-

able and cash may be interchanged." (R. 2400)

4. The trial court erred in sustaining objection to the

following question addressed on direct examination to

appellant 's rebuttal witness Donaldson

:

"Mr. Donaldson, I wall show you iDlaintiff 's Ex-

hibit 123, a financial statement of Hans Forster

dated February 29, 1948, in w^hich the entry for

cash on hand and in banks is listed as $293,848.11.

Will you state, as a banker, what the significance is

to you of the entry 'cash on hand and in the

banks'?" (R. 2401-2402)

This question w^as "objected to as not proper rebut-

tal" by counsel for appellee (R. 2402).

In support of the proposed testimony counsel for ap-

pellant stated

:

"The nature is that this was gone into on re-

direct on the testimony of Mr. Taylor and the sig-

nificance of cash was explained and an opinion

given as to the nature of cash on that sheet." (R.

2402)

5. The trial court erred in rejecting the following of-

fer of proof by appellant's rebuttal witness Quentin

EUis:

"The offer of proof will be, in substance, that

Mr. Ellis phoned Mr. Taylor May 5, 1948, and dis-

cussed with him the financial statement dated Feb-
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ruary 29, 1948, which had been submitted to the

bank ; that this was not a secret conference in any

manner; that the specific items in the statement

were discussed, and among them was the item of

cash on hand, and in bank of $293,848.11 ; that Tay-

lor stated to the witness that of the cash on hand

and in the banl^s a part of it was Hans's personal

cash, and the remainder belongs to the Alpine

Dairy operation." (R. 2406)

To this offer counsel for appellee made the following

objection:

"In the first place, our objection is that it is not

proper rebuttal to the Government's case, and, sec-

ondly, it is my recollection of the evidence that Mr.

Taylor did refer to a secret call to the bank. He
didn't recall the party or name him, and then fur-

ther, in cross-examination, these questions were

propounded—about his secret call to the bank, the

substance of it, and the cross-examination was
about why it was secret, and along that line, as if

there was some reason for the secrecy.

"Now, if I can propound an impeaching ques-

tion and call a man who happens to be in the bank

to answer the impeaching question, I don't see how
that can be rebuttal to an issue." (R. 2408)

6. The trial court erred in rejecting the follomng

offer of proof by appellant's rebuttal witness Vern

Egenes

:

"Mr. Taylor testified to the alteration of ten

thousand dollars, or change of ten thousand dol-

lars, he had charged to bonuses. He was examined

in detail by his own counsel as to the fact that

there were individuals or parties entitled to bo-

nuses from various districts and including Sno-

homish County, as he testified.
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"We offer to prove by the witness on the stand,

with reference to this Exhibit A-122, and the testi-

mony of Taylor, that with reference to this ten

thousand dollars that he used for accounts payable

as charged to bonuses, the bonus—the total bonus

was $2,139.55, and that the named parties—indi-

viduals—upon this exhibit are the only ones that

were entitled to bonuses and the amount is speci-

fied to which each is entitled, and then Mr. Taylor

thereby used up some $7,860.45, chargeable he says,

to bonuses, and the cold record shows that such was
not the fact; and as to Exhibit A-44, Mr. Taylor

had testified in effect changes showTi thereon were

made by the witness on the stand, we propose to

show by the witness on the stand that such changes

were not made by Mr. Egeness and my position is

again, as long as your Honor is ruling, in regards

to Mr. Ellis, that this is highly prejudicial to the

defense of Mr. Forster." (R. 2417-2418)

Counsel for defendant Taylor objected to the above

offer on the following ground :

"The entire matter is collateral, and concerns a

corporation not named in the Indictment, and not

a matter establishing the defense of Mr. Forster

and not a matter that the Government is charg-

ing." (R. 2419-2420)

7. The trial court erred in refusing to grant appel-

lant's motion to reopen the rebuttal testimony set forth

in Assignments of Error 2 through 6 following the

closing argument of counsel for the defendant Taylor

(R. 2623-2626).

8. The trial court erred in overruling appellant's mo-

tion for a mistrial based upon charges contained in the
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opening statement of counsel for defendant Taylor and

directed against counsel for appellant (R. 93-95).

9. The trial court erred in failing to declare a mis-

trial at the close of the evidence based upon the preju-

dicial effect of charges brought by counsel for defend-

ant Taylor against counsel for appellant which were

wholly unsubstantiated by the proof.

10. The trial court erred in denying appellant 's mo-

tion for acquittal and in the alternative for a new trial

(R. 16-18).

ARGUMENT
Summary of Argument

1. At the special request of the jury one day after

it had retired, the trial judge gave an additional in-

struction interpreting the word "willfully" as used in

26 U.S.C. 145(b) and the indictment based thereon. The

additional instruction given was derived from U. S. v.

Murdoch, infra, a misdemeanor case decided under the

predecessor to 26 U.S.C. 145 (a), and was given to the

jury in such a manner as to establish a separate, alter-

nate and erroneous standard of willfulness under Sec.

145(b), independent of the original instructions. The

standard of willfulness in a felony case under Sec.

145(b) has been differentiated from the standard in a

misdemeanor case under Sec. 145(a) by the Supreme

Court in Spies v. United States, infra. Therefore, the

additional instruction was erroneous, as this court held

on both hearings of BJoch v. United States, infra. Since

the giving of an erroneous instruction at the special re-

quest of the jury requires reversal, Bollenhacli v. U. S.,

infra, the judgment below should be reversed.
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2. Appellant offered the testimony of the witnesses

Strack, Donaldson, Ellis and Egenes to rebut certain

testimony given by the co-defendant Taylor when he

was cross-examined by counsel for appellant. This of-

fered rebuttal testimony was excluded on the ground

that it concerned collateral matters raised on cross-

examination. Appellant contends the issues he sought

to rebut by this offered testimony were not collateral,

but were fundamental to appellant's defense and ad-

missible under the accepted rules of evidence. When
counsel for Taylor argued to the jury that Taylor stood

uncontradicted on the matters which appellant had

sought to rebut, appellant moved to re-offer this rebut-

tal testimony, again contending that it was not collat-

eral, and the testimony was again excluded. This exclu-

sion of material, relevant and admissible testimony

constitutes reversible error.

3. In his opening statement, counsel for the co-de-

fendant Taylor charged a conspiracy by appellant's

chief counsel, Kachlein, to make Taylor the scapegoat

of appellant's tax deficiencies. Appellant moved for a

mistrial before evidence was heard, contending that the

charges and evidence outlined therein were irrelevant,

incompetent and immaterial to any issue in the case,

wholly prejudicial to appellant and the source of com-

plete confusion of the issues. The motion was denied.

No evidence offered by Taylor in any way substantiated

the charges made and in fact the evidence conclusively

showed the charges were baseless. The trial court was

therefore under a duty to declare a mistrial at the con-

clusion of the evidence and, failing that, on appellant's

motion for a new trial, because of the misconduct of
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counsel for Taylor in injecting this false and prejudi-

cial issue into the case. The failure of the trial court to

declare a mistrial, either on appellant's motions or on

the court's own motion, constitutes reversible error.

I. The Trial Court's Additional Instruction on Willful-

ness Was Erroneous

A. The additional instruction and the circumstances

under which it was given

The trial judge instructed the jury on May 13, 1954.

Those portions of the charge relating to the elements of

the crime involved, intent and willfulness, are set forth

in the margin.^

^"The essential elements of the crime or offense

charged in each count of the Indictment are three

:

(1) That there was owing to the Government more
income tax than that shown in the return of the tax-

payer for the particular taxable year in the applicable

count of the Indictment

;

(2) That the particular defendant knew that there

was owing more income tax than that shown in the in-

come tax returns ; and

(3) That the particular defendant willfully at-

tempted to evade or defeat part of such tax by filing or
causing to be filed a false return. (R. 2655)********

'

' Those last two elements are the most important ele-

ments for your determination in this case and many of

the following instructions will be devoted to clarifying

to the best of my ability what the willfulness and
knowledge as required in this case is or must be. (R.

2657)********
"The gist of the offense charged in the Indictment

is willful attempt to evade or defeat the income tax
imposed by the income tax law. The word 'attempt'
as used in this law involves two elements

:
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The jury commenced its deliberations on the after-

noon of May 13, 1954. The court was reconvened with

the jury present at 11:35 a.m. on May 14, 1954, the

judge having received the following request from the

jury (R. 2674) :

'

' The Jury wishes an interpretation of the word

(1) an intent to evade or defeat the tax, and

(2) some act done in furtherance of such intent.

The w^ord 'attempt' contemplates that a defendant
had knowledge and understanding that during the cal-

endar years 1945 to 1949, inclusive, Hans Forster, or
in the case of Counts VI to IX, inclusive, the Issaquah
Creamery Company during the years of 1946 to 1949,

inclusive, had an income in such years which was tax-

able and which was required by law to be reported and
that such defendant attempted to evade and defeat the
tax thereon, or a portion thereof, by purposely caus-
ing the respective returns to exclude income which
such defendants knew Hans Forster or Issaquah
Creamery Company had received during the years in

question, and which such defendants knew should be
included in such returns.

"With respect to the offenses charged there must
exist a union or joint operation of act and intent. The
burden is always upon the prosecution to prove both
act and intent beyond a reasonable doubt.

"A person is held to intend all the natural and prob-
able consequences of acts knowingly done. That is to

say, the law^ assumes a person to intend all the conse-

quences which one standing in like circumstances and
possessing like knowledge should reasonable expect to

result from any act which is knowingly done.

"With respect to offenses such as charged in this

case, proof of specific intent is required before there

can be a conviction. Now, specific intent, as the term
suggests, means more than a mere general intent to

commit the act.

"A person who knowingly does an act which the law
forbids, or who knowingly fails to do an act which the
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'willfully' as used in the indictment. Harold F.

Craft."

Thereupon the following proceedings took place

:

"The Court: Ladies and Gentlemen of the

Jury:

"In an effort to meet that request of yours the

Court is going to first give you again the instruc-

law requires, purposely intending to violate the law or

recklessly disregarding the law, acts with specific in-

tent." (R. 2657-2659)********
"You will note that the acts charged in the Indict-

ment are alleged to have been done 'willfully and
knowingly.

'

"An act is done 'willfully' if done voluntarily and
purposely and with a specific intent to do that which
the law forbids.

" 'Willfulness' implies bad faith and an evil motive.

"An act is done 'knowingly' if done voluntarily and
purposely and not because of mistake, inadvertence or

some other innocent reason." (R. 2660)********
'

' The signing of an income tax return by a taxpayer
makes it his return and if it is false and the taxpayer
knows it to be false, he violates the law if he files it

willfully and with an intent to evade the payment of

his tax." (R. 2661)********
"Section 145(b) of the Internal Revenue Code pun-

ishes a willful attempt to evade and defeat taxes in

any manner and so you may find that conduct such as

keeping false books, making false entries in the books,

failing to make entries in books, altering invoices or

other records, concealment of assets, covering up
sources of income, handling one's affairs to avoid the

making of usual records and any conduct the likeli-

hood of which would be to mislead or conceal as con-

stituting an attempt to evade and defeat taxes." (R.

2666)
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tion I gave you yesterday as to willfully and an-

other instruction that is related to it. I mil supple-

ment that with a little further statement which I

think in essence is the same but probably stated

differently. That is, with different words.

"Now I will give you the instruction as I gave it

yesterday.

"You will note that the acts charged in the In-

dictment are alleged to have been done 'willfully

and knowingly.'

"An act is done 'willfully' if done voluntarily

and purposely and with a specific intent to do that

which the law^ forbids. ' Willfullness ' implies bad
faith and an evil motive.

"An act is done 'knowingly' if done voluntarily

and purposely and not because of mistake, inad-

vertence, or other innocent reason.

"Now, you will note I referred to specific intent

and, therefore, will now read that to you again so

that you will have that in mind.

"With respect to offenses such as charged in this

case, proof of specific intent is required before

there can be a conviction. Specific intent, as the

term suggests, means more than a mere general

intent to commit the act.

"A person who knowingly does an act which
the law forbids, or who knowingly fails to do an
act which the law requires, purposely intending to

violate the law or recklessly disregarding the law,

acts with specific intent.

"Now, to supplement that, as I say again, I am
going to give you, in substance, the same matter.

"When used in a criminal statute—that is, the

word 'willful' or 'willfully'—when used in a crimi-
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nal statute it generally means an act done with a

bad purpose, without justifiable excuse, stubborn-

ly, obstinately, perversely.

"The word is also characterized-employed to

characterize a thing done without ground for be-

lieving it lawful, or conduct marked by reckless

disregard whether or not one has the right so to

act.

"That, I believe. Ladies and Gentlemen, covers

the request as you have made it ; and so, with that

further instruction, you may now be excused and

return and continue your deliberations." (R. 2674-

2675)

Thus, it will be seen that the additional instruction,

to which appellant duly excepted,^ was given under ex-

traordinary circumstances. In accordance with the pro-

cedure of the trial court, the jury was not furnished

with a written copy of the instructions. The additional

instruction was given after the jury had deliberated

approximately a full day. During that period it is ob-

vious that the jury was unable to reach any decision.

The entire record makes it clear that appellant at no

time denied the existence of large deficiencies in the

^"I feel obligated—on behalf of the Defendant Fors-
ter to except to the use of each and every word in the
new instruction just given by the Court and particu-
larly that portion of it dealing with 'reckless disre-

gard.'

"The instruction does not cover the use of 'good
faith,' 'mistake' and rather stultifies the definition

given the jury originally on willfulness which, except
for the use of the words 'reckless disregard' was a full

and complete instruction in that particular as I view
it." (R. 2676)
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payment of tax. This was conceded from the start. Ap-

pellant vigorously insisted that he had at all times made

a complete disclosure of all his books and records to

Government agents and had provided large scale ac-

counting assistance to the Government in order to de-

termine the extent of the deficiencies, which he was

ready and willing to pay. Appellant's defense was a

complete denial of the element of willfulness or any in-

tent to evade tax or defraud the revenue.

That the jury correctly apprehended the nature of

this defense is made vividly clear by their request for

additional instruction on the meaning of ''willfully."

The jury correctly understood that this was the crux of

the case and that upon the issue of willfulness the guilt

or innocence of the defendants, including appellant,

must be determined. The additional instruction given

by the court must, therefore, be viewed as the determin-

ing and decisive factor in this case.

In this respect, this case differs clearly from any of

the cases hereinafter cited. The issue here cannot be

whether the instructions, taken as a whole, were cor-

rect. The instructions were not taken as a whole; to

the contrary, the specific point fundamental to its deci-

sion was raised by the jury and after the court had

given its additional erroneous instruction, the jury re-

turned its verdict of guilty as to appellant. That verdict

was rendered at 9 :15 p.m. of the same day on which the

additional instruction had been given.

B. This court, in the Block case, declared the additional

instruction on willfulness to be erroneous

In Block V. United States (C.A. 9, 1955) 221 F.(2d)
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786, 789, 790, the trial court gave the following instruc-

tion:

"Willfully in the statute, which makes a willful

attempt to evade taxes a crime, refers to the state

of mind in which the act of evasion was done. It in-

cludes several states of mind, any one of which may
he the willfulness to make up the crime.

'^Willfulness includes doing an act with a had

purpose. It includes doing an act tvithout a justifi-

ahle excuse. It includes doing an act without

ground for helieving that the act is lawful. It also

includes doing an act with a careless disregard for

whether or not one has the right so to act.''

This court declared the italicized portion of the above

instruction to be erroneous.^

A comparison of the version of the Murdoch instruc-

tion used in the Bloch case and the version used in the

instant case shows that the instruction with which we

are concerned is even weaker and more open to attack

than that which was declared as error in the Bloch

case. The vital difference is that in the Bloch case, the

trial court, introductory to its definition, restricted the

definition to "
. . . the statute, which makes a willful

attempt to evade taxes a crime ..." and tells the jury

that the word "... refers to the state of mind in which

the act of evasion was done'' (Emphasis supplied).

The trial judge in the instant case merely defined the

This instruction was taken from the language of the

United States Supreme Court in U. S. v. Murdoch, 290
U.S. 389, 394, a case involving a misdemeanor and not
a felony statute. That case is fully discussed, infra
25 ; and for purposes of convenience, this instruction

will be referred to as the ^^Murdoch instruction."
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word willfully "when used in a criminal statute . . .

"

and emphasized that his definition was a general defini-

tion by repeating twice the words "when used in a crim-

inal statute ..." Thus, the trial judge did not even pur-

port to tie his definition to the tax evasion statute under

which the indictment was brought.

But even after the statement in the Block case that

the definition given applies to the statute which makes

a willful attempt to evade taxes a crime and refers to a

state of mind in which the act of evasion was done, this

court found the Block instruction erroneous. Why?

The court noted that the Murdoch case was one in

which the defendant was indicted for refusal to give

testimony and supply information as to deductions

claimed in his tax returns for moneys paid to others in

violation of Sec. 1114 (a) of the Revenue Act of 1926,

and Sec. 146(a) of the Revenue Act of 1928. This court

found that the Murdoch case

"... does not apply the definition 'willfully' used

by the trial court in the instant Section 145(b)
case."

This court went on to say

:

"In this Section 145(b) tax evasion case there

is only one state of mind that will supply the in-

tent necessary to sustain a conviction, and that is

the intent to defeat or evade the payment of the tax

due. Nor would filing a false return with any bad
purpose supply the necessary intent. The bad pur-

pose must be to evade or defeat the payment of the

income tax that is due. Nor would filing a false re-

turn without a justifiable excuse or without ground
for believing it to be lawful or with a careless dis-

regard for whether or not one has the right so to do
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constitute in themselves the intent which is re-

quired under the section. See Hargrove v. U. S.,

* * *, wherein the Court discussed and distinguished

the element of intent necessary under different

statutes. See also U. S. v. Martell, * * *.

"These errors in the instruction are plain and

affect substantial rights of the defendant and the

fairness of the trial and require a reversal of the

case." (citations omitted)

The same Block case was again before this court upon

petition for rehearing. 223 F.(2d) 297, 298 (C.A. 9,

1955). Here this court made clear the basis of its orig-

inal decision when it said

:

"The Government then suggests that since it

concedes that a reversal of the appellant's convic-

tion is proper, we should re-examine what we have

to say upon the instruction concerning willfulness

which we held was plain error and which consti-

tuted the basis of our judgment of reversal."

This court denied the petition for rehearing and stated

:

"The instruction with which we are concerned

goes to the intent, an essential element of the of-

fense."

This court referred to other cases which will herein-

after be fully discussed. But it correctly concluded that

those cases could not be controlling

:

"But each case presents a problem by itself. We
are not called upon here to express our views as

to whether this obviously questionable language

was or was not prejudicially erroneous when read

in the context of all the other instructions given in

the Bateman and the Legatos cases. All that we
have held here is that the language of the court

criticized was in and of itself erroneous, and in this
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particular case its prejudicial effect was not cured

by the other instructions given.
'

'

Appellant wholeheartedly concurs with the statement

that each case presents a problem by itself. Appellant

cannot too often emphasize that in this case we are

dealing with a separate and additional instruction,

given a day after the original charge and an instruction

which was manifestly the determining factor in the de-

cision of the jury.

Appellant submits that on the authority of the Block

case, the judgment on the verdict in the instant case

should be reversed because the language of the addi-

tional instruction in this case and circmnstances under

which the additional instruction was given were far

more prejudicial."

C. The Murdoch case involved a misdemeanor statute

The court's additional instruction was undoubtedly

inspired by the following language concerning the word

"willfully" contained in United States v. Murdoch,

supra

:

"The w^ord often denotes an act which is inten-

tional, or knowing, or voluntary, as distinguished

from accidental. But when used in a criminal stat-

ute it generally means an act done with a bad pur-

pose . . . ; without justifiable excuse . . . ; stub-

bornly, obstinately, perversely. The word is also

employed to characterize a thing done without

ground for believing it is lawful, or conduct

^The recent case of Banks v. United States (C.A. 8,

1955) 223 F.(2d) 884, 889, also makes clear that the

basis of this court's decision in the Block case was
" ... on the count covering the subject of willfulness."
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marked by careless disregard whether or not one

has the right so to act, ..." (Citations omitted)

The Murdoch case involved Sec. 1114(a) of the Rev-

enue Act of 1926 and Sec. 116(a) of the Act of 1928

which were identical and are set forth in the margin.^

The defendant in the Murdoch case had been indicted

for refusal to give testimony and supply information

as to deductions claimed in his 1927 and 1928 income

tax returns for moneys paid to others. It should be care-

fully noted that the statutes cited proscribed the willful

failure to make a return and pay tax in addition to the

failure to keep records and supply information.

Sec. 1114(a) of the Revenue Act of 1926 and Sec.

146(a) of the Revenue Act of 1928 are now embodied

in 26 U.S.C. 145(a) as follows:

"Any person required under this chapter to pay

any estimated tax or tax, or required by law or reg-

ulations made under authority thereof to make a

return or declaration, keep any records, or supply

any information, for the purposes of the computa-

tion, assessment, or collection of any estimated tax

"Any person required under this Act to pay any tax,

or required by law or regulations made under author-

ity thereof to make a return, keep any records, or sup-

ply any information, for the purposes of the computa-
tion, assessment, or collection of any tax imposed by
this Act, who willfully fails to pay such tax, make such
return, keep such records, or supply such information,

at the time or times required by law or regulations,

shall, in addition to other penalties provided by law, be
guilty of a misdemeanor and, upon conviction thereof,

be fined not more than $10,000, or imprisoned for not
more than one year, or both, together with the costs of

prosecution.
'

'
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or tax imposed by this chapter, who willfully fails

to pay such estimated tax or tax, make such return

or declaration, keep such records, or supply such

information, at the time or times required by law

or regulations, shall, in addition to other penalties

provided by law, be guilty of a misdemeanor and,

upon conviction thereof, be fined not more than

$10,000, or imprisoned for not more than one year,

or both, together with the costs of prosecution. '

'

It is clear that in the Murdock case the Supreme

Court construed the predecessor to Sec. 145(a). But in

the instant case, appellant was charged in nine counts

with violation of Sec. 145(b) which states:

"Any person required under this chapter to col-

lect, account for, and pay over any tax imposed by

this chapter, who willfully fails to collect or truth-

fidly account for and pay over such tax, and any
person who willfully attempts in any manner to

evade or defeat any tax imposed by this chapter or

the pajTiient thereof, shall, in addition to other

penalties provided by law, be guilty of a felony

and, upon conviction thereof, be fined not more
than $10,000, or imprisoned for not more than five

years, or both, together with the costs of prosecu-

tion.
'

'

Sec. 145(a) relates to a misdemeanor ; Sec. 145(b) re-

lates to a felony, as is specifically stated therein. And
the punishment provisions of the felony statute are ac-

cordingly far more severe than those of the misde-

meanor statute.

The question then becomes— may the standard of

willfulness applicable to Sec. 145(a) and its predeces-

sor be applied to the felony statute, Sec. 145(b) ?
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D. The Supreme Court has distinguished between the

misdemeanor and felony statutes

The essence of Spies v. United States, 317 U.S. 492,

497-499, was the difference between the felony and mis-

demeanor statutes; and in the same case the Supreme

Court clearly laid down the requirements of willfulness

under the felony statute.

Defendant in that case was indicted and convicted

under Sec. 145(b). The Government contended that a

willful failure to file a return and a willful failure to

pay tax, without more, constituted an attempt to defeat

or evade under Sec. 145(b). This theory was emliodied

in the trial court's instructions contrary to the claims of

defendant that such proof would only establish two mis-

demeanors under Sec. 145(a). The Supreme Court,

finding the instructions as to the elements of the crime

erroneous, reversed the decision of the Court of Ap-

peals which had affirmed the trial court. The discussion

by the Supreme Court is lengthy but wholly pertinent

to the definition of willfulness under Sec. 145(b) and

especially to the issue of whether the w^ord was of equal

application in the misdemeanor and felony statutes

:

'

' Willful failure to pay the tax when due is pun-

ishable as a misdemeanor. Section 145 (a). The
climax of this variety of sanctions is the serious

and inclusive felony defined to consist of willful

attempt in any manner to evade or defeat the tax.

Section 145(b). The question here is whether there

is a distinction between the acts necessary to make
out the felony and those which may make out the

misdemeanor.

"A felony may, and frequently does, include les-

ser offenses in combination either with each other
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or with the other elements. We think it clear that

this felony may include one or several of the other

offenses against the revenue laws. But it would be

unusual and we would not readily assume that Con-

gress by the felony defined in §145 (b) meant no

more than the same derelictions it had just defined

in §145 (a) as a misdemeanor. Such an interpreta-

tion becomes even more difficult to accept when we
consider this felony as the capstone of a system of

sanctions which singly or in combination were cal-

culated to induce prompt and forthright fulfill-

ment of every duty under the income tax law and

to provide a penalty suitable to every degree of de-

linquency.
'

' The difference between willful failure to pay a

tax when due, which is made a misdemeanor, and

willful attempt to defeat and evade one, which is

made a felony, is not easy to detect or define. Both
must he willful, and willful, as we have said, is a

word of many meanings, its cotistruction often he-

ing influenced hy its context. United States v. Mur-
dock, 290 U.S. 389, * * *. It may well mean some-

thing more as applied to nonpayment of a tax than

when applied to failure to make a return. Mere
voluntary and purposeful, as distinguished from
accidental, omission to make a timely return might

meet the test of willfulness. But in view of our tra-

ditional aversion to imprisonment for debt, we
would not without the clearest manifestation of

congressional intent assume that mere knowing
and intentional default in pajonent of a tax, where
there had been no willful failure to disclose the lia-

bility, is intended to constitute a criminal offense

of any degree. We would expect willfulness in such

a case to include some element of evil motive and
want of justification in view of all the financial cir-

cumstances of the taxpayer.
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"Had §145 (a) not included willful failure to

pay a tax, it would have defined as misdemeanors

generally a failure to observe statutory duties to

make timely returns, keep records, or supply in-

formation—duties imposed to facilitate adminis-

tration of the Act even if, because of insufficient

net income, there were no duty to pay a tax. It

would then be a permissible and perhaps an appro-

propriate construction of §145 (b) that it made
felonies of the same willful omissions when there

was the added element of duty to pay a tax. The
definition of such nonpayment as a misdemeanor

we think argues strongly against such an interpre-

tation.

"The difference between the two offenses, it

seems to us, is found in the affirmative action im-

plied from the term 'attempt,' as used in the fel-

ony subsection. It is not necessary to involve this

subject with the complexities of the common-law
'attempt.' The attemjDt made criminal by this stat-

ute does not consist of conduct that would culmi-

nate in a more serious crime but for some impossi-

bility of completion or interruption or frustration.

This is an independent crime, complete in its most

serious form when the attempt is complete, and

nothing is added to its criminality by success or

consummation, as would be the case, say, of at-

tempted murder. Although the attempt succeeds in

evading tax, there is no criminal offense of that

kind, and the prosecution can be only for the at-

tempt. We think that in employing the tenninology

of attempt to embrace the gravest of offenses

against the revenues, Congress intended some will-

ful commission in addition to the willful omissions

that make up the list of misdemeanors. Willful hut

2jassive neglect of the statutory duty may constitute
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the lesser offense, hut to combine with it a willful

and positive attempt to evade tax in any manner or

to defeat it hy any means lifts the offense to the

degree of felony.

"Congress did not define or limit the methods

by which a willful attempt to defeat and evade

might be accomplished and perhaps did not define

lest its effort to do so result in some unexpected

limitation. Nor would we by definition constrict the

scope of the congressional provision that it may
be accomplished ' in any manner. ' By way of illus-

tration, and not by way of limitation, we would

think affirmative willful attempt may be inferred

from conduct such as keeping a double set of books,

making false entries or alterations, or false in-

voices or documents, destruction of books or rec-

ords, concealment of assets or covering up sources

of income, handling of one's affairs to avoid mak-
ing the records usual in transactions of the kind,

and any conduct, the likely effect of which would be

to mislead or to conceal. If the tax-evasion motive

plays any part in such conduct the offense may be

made out even though the conduct may also serve

other purposes such as concealment of other

crime." (Emphasis supplied)

At the outset we notice at once the statement of the

court that "willful" is a word of many meanings, its

construction often being influenced by its context. We
must, therefore, consider its context in the Murdoch

case and that context was the misdemeanor statute.

The Supreme Court then goes on to discuss the con-

cept of willfulness under the felony statute. It states

that Sec. 145(b) requries "some willful commission in

addition to the wailful omissions that make up the list
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of misdemeanors." What is needed is a "willful and

positive attempt to evade tax in any manner, or to de-

feat it by any means. '

'

The difference is clear. The misdemeanor statute re-

lates to acts of omission; the felony statute relates to

positive, affirmative acts of commission. Stubbornness,

perverseness, obstinacy, a reckless disregard of whether

one has the right so to act may all give rise to willful

omissions. They may result in a failure to keep records,

supply information, file a return or pay tax.

But stubbornness, perverseness and obstinacy can

never be the positive, affirmative acts of commission re-

quired by the felony statute; nor can the doing of a

thing without ground for believing it to be lawful or

conduct marked by a reckless disregard whether or not

one has the right so to act. All of these standards lack

the vital element of an affirmative act knowingly per-

formed to the end and with the purpose that tax will

thereby be evaded or defeated.

In its original instructions, the trial court para-

phrased the last quoted paragraph from the Spies case.^

It outlined those willful acts which may constitute at-

tempts to evade under Sec. 145(b). It was therefore.

•"'Section 145(b) of the Internal Revenue Code pun-
ishes a willful attempt to evade and defeat taxes in

any manner and so you may find that conduct such as
keeping false books, making false entries in the books,
altering invoices or other records, concealment of as-

sets, covering up sources of income, handling one's af-

fairs to avoid the making of usual records and any
conduct the likelihood of which would be to mislead or
conceal as constituting an attempt to evade and defeat
taxes." (R. 2666)
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especially erroneous for the trial court, in its additional

instruction, to substitute for its previously given cor-

rect standard of willfulness, as derived from the Spies

opinion, the weaker and erroneous Murdoch instruction

derived from the misdemeanor case.

In repeating its original instructions on '

' willfully,
'

'

"knowingly," and "specific intent" prior to giving the

Murdoch instruction as an additional instruction, the

trial court compounded its error. For it told the jury

that the Murdoch instruction w^as "in substance, the

same matter" as its previous instructions on "will-

fully, " " knowingly '

' and '

' specific intent.
'

' It was not.

It was a lower standard, applicable to a lesser crime.

And this was in direct response to the jury's request for

"an interpretation of the word willfully as used in the

indictment.^'

In effect, the trial court gave to the jury an alternate

standard which the jury might employ— a standard

lower than it had previously given. The Murdoch in-

struction here was not a part of a whole, as it was in

Bateman v. United States, infra; Berhovitz v. United

States, infra; Legatos v. United States, infra, and

Banhs v. United States, infra. It was here presented to

the jury as an alternate and separate standard by which

they might determine the only real issue in the case. Us-

ing that standard, the jury brought in its verdict of

guilty as to appellant. There is not in any part of the

trial court's additional instruction a remote suggestion

of the Supreme Court's unmistakable meaning when

in the Spies case it describes the meaning of willfulness

under Sec. 145 (b).'^

^ The '

' admirable clarity and correctness
'

' of the Spies
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E. Willfulness under Sec. 145(b) must comprehend a

specific wrongful intent to evade a known tax obli-

gation

The courts have for many years applied plain and

straightforward definitions of the meaning of
'

' willful-

ness" in the crime of tax evasion. Thus, in Hargrove v.

United States (C.A. 5, 1933) 67 F.(2d) 820, 823, the

trial court had erroneously charged that a man may
have no intention to Adolate the law and yet if he will-

fully and knowingly does a thing which constitutes a

violation of the law, he has violated the law. Of this the

court said

:

'

' The court here fell into the error of not distin-

guishing between the elements of an oi¥ense, where

the statute simply denounces the doing of an act

as criminal, and where it denounces as criminal

only its willful doing. In the first class of cases,

especially in those offenses mala prohibita, the law

imputes the intent. . . . Had the prosecution here

been under such a statute, the charge of the court

would have been unexceptionable. In the second

class of cases, a specific wrongful intent, that is,

actual knowledge of the existence of obligation and

a wrongful intent to evade it, is of the essence."

(Citations omitted)

The meaning and nature of willfullness are again

made clear in United States v. Martell (C.A. 3, 1952)

199 F. (2d) 670,672:

case are approved in Jones r. United States (C.A. 5,

1947) 164 F.(2d) 398, and most recently in United
States V. Bardin (C.A. 7, 1955) 224 F.(2d) 255. It is

interesting to note that none of the other cases cited

in this section which discuss the correctness of the
Murdoek instruction consider it in the light of the re-

quirements of the Spies case.
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"Willfulness is an essential element of the crime

proscribed by §145 (b). It is best defined as a state

of mind of the taxpayer wherein he is fully aware
of the existence of a tax obligation to the govern-

ment which he seeks to conceal. A willful evasion of

the tax requires an intentional act or omission as

compared to an accidental or inadvertent one. It

also requires a specific wrongful intent to conceal

an obligation known to exist, as compared to a gen-

uine misunderstanding of what the law requires or

a bona fide belief that certain receipts are not tax-

able. A conviction cannot be sustained unless this

state of mind is supported by the evidence and ex-

plained to the jury."

Another example of a correct instruction is found in

Haigler v. United States (C.A. 10, 1949) 172 F.(2d)

986, 989, as follows

:

"The jury was instructed that willful intent was
an essential element of the proof of the crime

charged, and that in order to justify a verdict of

guilty, it was necessary to prove, not only that a

false return had been filed, but that the appellant

caused the return to be made with knowledge that

it was fraudulent, and with the willful intention of

evading his obligation under the statute.
'

'

The portion of the charge on willfulness in Gaunt v.

United States (C.A. 1, 1950) 184 F.(2d) 284, 291, is

set forth in the margin.^ Here willfully was defined di-

^" 'Willfully' means knowingly, and with a bad heart
and a bad intent ; it means having the purpose to cheat
or defraud or do a wrong in connection with a tax mat-
ter. It is not enough if all that is sho-wTi is that the de-
fendant was stubborn or stupid, careless, negligent or
grossly negligent. A defendant is not willfully evading
a tax if he is careless about keeping his books. He is
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rectly within the framework of a " purpose to cheat or

defraud or do a wrong in connection with a tax mat-

ter." And the jury was instructed that it is not enough

that the defendant be stubborn or stupid or even grossly

negligent. Compare this with the trial court's addition-

al instruction that willfully may mean to act stubborn-

ly, obstinately, perversely or conduct marked by a reck-

less disregard of whether or not the defendant had the

right so to act. The very protections accorded in the

Gaunt instruction are those which are destroyed by the

instruction under question.

The applicable portion of the charge in the recent

case of Gariepy v. United States (C.A. 6, 1955) 220 P.

(2d) 252, 260-261^ makes it unmistakably clear that the

not willfully evading a tax if all that is shoAvn is that
he made errors of law. He is not willfully evading a
tax if all that is shown is that he in good faith acted
contrary to the regulations laid down by the Bureau of

Internal Revenue and the United States Department
of the Treasury. He certainly is not willful if he acts

without the advice of a lawyer or accountant, for there

is no requirement that a taxpayer, no matter how large

his income, should engage a lawyer or an accountant."

"... but you cannot find the defendant Gariepy guil-

ty unless you find beyond a reasonable doubt that he
had knowledge that he received more money than that

reported and willfully attempted to defeat and evade
the tax imposed thereon in the manner charged in the

indictment ... It must ^e proved that the defendant
acted not only knowingly, as I said above, but that he
he has acted willfully in an attempt to evade and de-

feat a particular tax charged or a portion of it. . . .

Willfulness is an essential element of the crime
charged. Willfulness is the state of mind of the de-

fendant where he is fully aware of the existence of a

tax imposed upon him by the law which he seeks to
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element of willfulness is directly and intimately related

to and in fact consists of the state of mind of the de-

fendant when he is fully aware of the tax obligation

and wrongfully seeks to evade or defeat it.

Each of these cases makes it clear that the essence of

willfulness under Sec. 145(b) may be clearly and sim-

ply stated. It is the specific wrongful intent to defeat or

evade a known tax obligation. This is the specific ele-

ment which the trial court completely omitted to men-

tion in its additional instruction to the jury. The addi-

tional instruction is couched throughout in general lan-

guage which never once speaks of the knowledge of tax

obligations and the specific intent to evade them. And
the final criterion given to the jury in response to its

direct request was the standard declared erroneous in

the Block case.

F. The instant case may be distinguished upon the in-

struction given from all other cases in which a simi-

lar instruction on willfulness was given

Convictions have been affirmed in cases in which the

instruction on willfulness appears deceptively similar

to the additional instruction in the instant case. In no

event should it be forgotten that the additional instruc-

tion in the instant case was given separately at the

evade or defeat. Willful evasion requires an inten-

tional act or omission as compared to an accidental or

inadvertent. It requires a specific wrongful intent to

defeat or evade the tax obligation knowTi to exist. . . .

There can be no crime without a criminal intent, as the

court has just now instructed you, and in this case, the

specific intent is necessary to constitute the crime un-
der the charge made in the indictment."
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specific request of the jury a day after the initial

charge.

But it is appellant's purpose to point out clearly and

fully that in none of the cases of affirmance was the sit-

uation comparable to our own, and that the charge in

those cases contained safeguards wholly lacking in the

case here under determination.

We must also keep in mind that certain cases have

dealt with the issue of presumption of guilt and the in-

struction appropriate thereto. The Block cases was

such a case; but error was predicated independently

on the willfulness instruction. In this case, appellant

directs the court's attention wholly to the issue of will-

fulness.

Much has been made, in the subsequent discussion

of the Block case, of the case of Bateman v. United

States (C.A. 9, 1954) 212 F.(2d) 61, 70. For that rea-

son, the instruction of the court on willfulness as shown

by the reported decision is set forth in the margin.^"

'"In order to secure conviction, it is necessary to prove
that the conduct of the defendants was willful. The
mere fact that the tax returns in question were made
by another, is no defense. If, on the other hand, you
believe that the defendants Wallace Bateman and
Charles Bateman did not act willfully, but mistaken-
ly, and errors, if any, were caused by the tax consult-

ant or other person ijreparing the returns and there

was no willful intent on the part of Wallace Bateman
or Charles Bateman to evade taxes, but that their

signing of the returns resulted from inadvertence and
mistake, then it is your duty to acquit the defendants
or either of them. . .

.

"However, even gross carelessness, recklessness or

negligence in the preparation of an income tax return

or honest errors of fact or of law, is not fraud, and
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The following is a further portion of the charge relat-

ing to willfulness

:

'

' You will observe that one of the elements of the

offense as charged is that the defendants willfully

attempted to evade or defeat payment of their just

tax. Willful attempt means an intentional one,

done with bad j)urpose or evil motive, and it is

therefore necessary that the Government prove

that in filing their income tax returns, the defend-

ants thereby, with such purpose or motive, intend-

ed to evade or defeat the payment of some portion

of their income tax.
'

'

The charge as reported does not include all of the

equivocal elements of the Murdoch instruction. All of

the portions of the charge in the Bateman case here

before the jury can infer the existence of fraud in this

case, they must find beyond a reasonable doubt from
the evidence that either or both of the defendants will-

fully, with intent to evade their Federal income taxes,

prepared or caused to be prepared a materially false

income tax return reporting income of the defendants
covering either or both of the tax years 1945 or
1946

*'If you find from the evidence that these defend-
ants sought advice and counsel with respect to their

income tax liability for the years 1945 and 1946 from
one whom they thought would properly and correctly

prepare their income tax returns, and if you further

find that the defendants honestly attempted to pro-

vide their tax consultant and advisor with all infor-

mation reasonably necessary to enable the consultant

to prepare correct income tax returns, and that the

taxpayers when they signed the same, presumed they

were true and correct, then your verdict should be not

guilty, for there would be absent the element of know-
ing and willful intent to evade or to attempt to evade
payment of income taxes, even though it now develops

that said income tax returns were materially wrong."
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cited specifically relate the element of willfulness to

the crime charged and not to any general proposition of

criminal law. Again and again it is made plain in the

charge that the willfulness is related to an intent to

evade or defeat the payment of income tax. There is no

talk of stubbornness, obstinacy or perversity; and the

instruction makes it clear that '

' even gross carelessness,

recklessness or negligence in the preparation or relat-

ing to the preparation of an income tax return" does

not constitute the crime of tax fraud—contrary to the

additional instruction in the instant case.

Like the Bateman case, Berkovitz v. Umted States

(C.A. 5, 1954) 213 F.(2d) 468, 473, concerned itself

mostly with the question of the presumption of guilt

arising from the filing of a false or incorrect return.

The charge contained language somewhat similar to

that contained in the trial court's additional instruc-

tion." It will be noted that the similar language in the

'"Now the word 'mlfully' in the sense used here, de-

notes often, intentional, knowing, or voluntary, as dis-

tinguished from an accidental act, and also employed
to characterize the thing done without grounds for be-

lieving it lawful or conduct marked by careless disre-

gard of whether one has the right so to act, but, when
used in a criminal statute, gentlemen, generally means
an act done with bad purpose, without justifiable ex-

cuse, stubbornly, obstinately, or perversely.********
'

' The attempt to defeat and evade the tax must be a
wilfull attempt, that is to say, it must be made with
the intent to keep from the government a tax imposed
by the income tax laws which it was the duty of the

defendant to pay to the government. The attempt
must be wilfull, that is, intentionally done, with the
intent that the government should be defrauded of

the income tax due from the defendant."
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Berkovitz case was followed by an unmistakably clear

instruction that the element of willfulness is inex-

tricably intertwined with the specific intent to evade

a known tax obligation.

We may now consider the most recent decision of this

court upon this problem. Legatos v. United States (C.A.

9, 1955) 222 F.(2d) 678, 687, 688. Here, once more, the

question of willfulness is allied to the question of pre-

sumption of guilt; and the basic contention upon this

appeal was that there was an erroneous instruction on

the matter of presumption in the light of Morissette v.

United States, 342 U.S. 246, and Wardlaw v. United

States (C.A. 5, 1953) 203 F.(2d) 884. Since, however,

the instructions included a definition of willfulness

similar to the additional instruction in this case, it is

necessary to consider the whole portion of the charge

relating to intent, knowledge and willfulness.^"

'"Intent is an essential element in the perpetration of
the offenses charged against the defendants in the in-

dictment. Intent may be shown by proof of facts and
circumstances from which it may be reasonably and
satisfactorily inferred. In determining whether a de-
fendant had such intent, you should take into consid-
eration all the facts and circumstances in evidence,
the acts and conduct of such defendant, and his mo-
tives, if any, disclosed by the testimony, for doing or
not doing the act or acts charged in the indictment as

shown by the evidence ; and if from all the facts and
circumstances in the evidence there is no other reason-
able conclusion than that he is guilty, you should so

find.

"One of the essential elements of the proof of at-

tempt to evade income tax or the payment thereof is

knowledge on the part of the taxpayer of the existence
of the obligation ; that is, of the tax due and a specific

wrongful intent to evade the payment thereof. If you
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The difference must now be clear. The Murdoch lan-

guage used in the Legatos case was not given as an iso-

lated instruction, much less as the philosopher's stone

by which the jury might determine the ultimate issue

find from all the evidence that the defendant Legatos
did not have actual knowledge of the existence of an
obligation on his part to pay any income tax in addi-

tion to the income tax reported by him in his original

income tax returns, and that said defendant did not

have a specific wrongful intent to evade such obliga-

tion, then you should find tlie defendant Legatos not

guilty.
'

' Fraud is an actual intentional wrongdoing and the

intent required is a specific mental determination or

purpose to evade a tax known or believed to be ow-
ing. Before you can convict the defendant Legatos,

you must find from the evidence beyond a reasonable
doubt that any income tax return involved in this in-

dictment was not only false and fraudulent, but that

by such false and fraudulent return said defendant
committed an actual, intentional wrong-doing and
that the filing of said return was with the intent on his

part to evade a tax owing or believed to be owing to

the United States.

"The word 'wilfull' when used in a criminal statute,

generally means an act done with a bad purpose, but
the word is also employed to characterize a thing done
without ground for believing it is lawful, or conduct
marked by disregard whether one has the right so to

act.

"The word 'wilfully,' as used in this statute,
means more then [sic] intentionally or voluntarily,

and includes an evil motive or bad purpose, so that

evidence of an actual bona fide misconception of the

law, such as would negative knowledge of the exist-

ence of the obligation would, if believed by the jury,

justify a verdict for a defendant. It is for the jury
to say whether a defendant had the requisite criminal
intent that is whether he willfully and knowingly at-

tempted to defeat and evade the income tax.

"
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which plagued them. The Murdoch language there is

sandwiched between all manner of protective language,

making it clear at all times that the willfulness involved

is the willful evasion of a known tax obligation. Thus,

the charge by way of introduction to this concept says

:

'

' One of the essential elements of the proof of at-

tempt to evade income tax or the pajTaent thereof

is knowledge on the part of the taxpayer of the

existence of the obligation ; that is, of the tax due

and a specific wrongful attempt to evade the pay-

ment thereof."

Again the court reverts to the theme that it must be

shown that the income tax return involved w^as not only

false and fraudulent, but that by the false and fraudu-

lent return the defendant conmiitted an actual and in-

tentional wrongdoing, and that the filing of the return

was with the intent on his part to evade a tax owing or

believed to be owing to the United States, Then comes

the language of the Murdoch instruction which in this

case is auxiliary to what has been said before and to

what is said after—that the jury must ultimately deter-

minte whether Legatos willfully and knowdngly at-

tempted to defeat and evade a known tax obligation.

The Legatos case must be read in the light of the

warning contained in this court's decision on the peti-

tion for rehearing in the Block case— that each case

presents a problem by itself. Appellant submits that

regardless of the use of the Murdoch language in the

Legatos case, the jury was there fully and clearly in-

structed on the issue of willfulness.

The most recent case^^ involving the Murdoch in-

In Herzog v. United States (C.A. 9, 1955) 226 F.(2d)
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struction is Banks v. United States (C.A. 8, 1955) 223

F.(2d) 884, 889. While the Murdoch language was there

used, the court makes it plain that the specific applica-

tion of this language was not omitted, for the court

there charged the jury:

"The element of intent enters into the effenses

charged in the indictment and is one of the ques-

tions for you to consider and decide. That is,

whether the defendant willfully and knowingly at-

tempted to defeat and evade a portion of his in-

come tax due and owing by him to the United

States of America for the calendar years 1945, 1946

and 1947. '^

G. The giving of the Murdock instruction as a separate

instruction at the special request of the jury created

incurable error

Appellant has already urged that the language of the

Murdock instruction is erroneous when applied to Sec.

145 (b) , and that in any event this case should be decided

on the authority of the Block case. A review of the other

cases in which a similar problem has arisen shows that

in each of those cases the jury were fully and adequately

instructed on the subject of willfulness.

But even if error in the use of the Murdock instruc-

561, decided October 11, 1955, this court did not con-
sider the merits of the Murdock instruction, or to use
this court's own words "whether the instruction is

slightly tainted with error or seriously tainted."
Taint is conceded. The Herzog holding overrules the
procedural aspect only of the Bloch case ; it holds that
the appellate court may not notice error in instruc-
tions under Federal Rule of Criminal Procedure
52(b) where Federal Rule of Criminal Procedure 30
has not been observed.
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tiori may be cured by considering all of the instructions

in context and determining whether on the whole the

jury were fully informed as to the meaning and ne-

cessity of willfulness in the felony of tax evasion, such

a rule cannot be applied to this case where the erroneous

instruction was given in response to the special request

of the jury.

Such is the holding in Bollenhach v. United States,

326 U.S. 607, 611-612, 613, 615.

There the trial had lasted seven days and the jury,

having deliberated for seven hours, returned to the

court for an additional instruction. The additional

instruction proved to be erroneous.

The Supreme Court reversed the affirmance by the

Court of Appeals of the trial court's judgment of guilty

upon the verdict. The court laid special emphasis upon

the jury's request for an additional instruction

:

"But precisely because it was a last-minute in-

struction the duty of special care was indicated in

replying to a written request for further light on

a vital issue by a jury whose foreman reported they

were 'hopelessly deadlocked' after they had been

out seven hours. 'In a trial by jury in a Federal

Court, the Judge is not a mere moderator, but is the

governor of the trial for the purpose of assuring

its proper conduct and of determining questions of

law.' Querela v. United States, 289 U.S. 466, 469.

* * * ' The influence of the trial judge on the jury is

necessarily and properly of great weight, ' Starr v.

United States, 153 U.S. 614, * * * and jurors are

ever watchful of the words that fall from him.

Particularly in a crimiyial trial, the judge's last

word is apt to be the decisive word. If it is a specific
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ruling on a vital issue and misleading, the error is

not cured by a prior unexceptional and unillumi-

nating abstract charge.^' (Emphasis supplied.)

The court went on to emphasize again the responsi-

bility of the trial court in this special situation

:

"Discharge of the jury's responsibility for draw-

ing appropriate conclusions from the testimony

depended on discharge of the judge's responsibility

to give the jury the required guidance by a lucid

statement of the relevant legal criteria. When a

jury makes explicit its difficulties a trial judge

should clear them away tvith concrete accuracy."

(Emphasis supplied.)

It is imder this holding that the erroneous effect of

the additional instruction becomes plain. Faced with

the special request of the jury for further enlighten-

ment upon the single vital issue of the case, the judge

was under a duty to reply "with concrete accuracy."

The trial court's additional instruction was not simply

"misleading." It was "plain error" and so this court

held upon both hearings of the Block case.^''

^"Tlie Bollenbach case has subsequently met with wide-
spread judicial apijroval. For the proposition that

"a conviction ought not to rest upon an equivocal
direction to the jury on a basic issue," see M. Kraus
(& Bros. V. United States, 327 U.S. 614; and the con-

curring opinion of Mr. Justice Frankfurter in Estep
V. United States, 327 U.S. 114. See also, for the same
proposition and citing and approving the Bollenbach
decision the following: McFarland v. United States
(C.A.D.C. 1949) 174 F.(2d) 538; United States v.

Levi (C.A. 7, 1949) 177 F.(2d) 827; United States v.

Donnelly (C.A. 7, 1950) 179 F.(2d) 227; Kitchen v.

United States (C.A.D.C, 1953) 205 F.(2d) 720;
Hamilton v. United States (C.A. 5, 1955) 221 F.(2d)
611. Although convictions were reversed in these cases
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H. Suminary

To summarize his contentions, appellant submits that

the Murdoch instruction is derived from a misdemeanor

case; that the Spies case has made it clear that the

standard of willfulness in a misdemeanor case may not

be applied to a felony case. Appellant further submits

that the language of the Murdoch case has twice been

found to be erroneous by this court in the Block case.

While the use of the Murdoch language may be non-

prejudicial as a part of a charge which as a whole

correctly sets forth the elements of willfulness under

Sec. 145(b), such circumstances are not before the court

in this case. Here the erroneous instruction was given

separately, one day after the initial charge as an alter-

nate and separate standard, and in response to the

specific request of the jury for a further definition of

the word "willfully."

Under the circumstances, it was the duty of the trial

judge to be "concretely correct" since, as Mr. Justice

Frankfurter observed in the BoUenhach case, the jury

were bound to be most impressed by the judge's last

words of instruction. The trial judge was not "con-

cretely correct." He gave an additional instruction

which this court has found erroneous and on that basis

the jury brought in its verdict of guilty as to appellant.

Upon the authority of the BoUenhach case, the trial

because of equivocal instructions upon basic issues,

in none of them was there involved an additional in-

struction to the jury which proved to be erroneous as

in the BoUenhach case and the instant case. It should

be noted that the Bollenhacli holding was specifically

approved by this court on the rehearing of the Block
case.
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court's error was unquestionably prejudicial. As Mr.

Justice Frankfurter stated in the court's opinion:

"From presuming too often all errors to be

'prejudicial,' the judicial pendulum need not swing

into presuming all errors to be 'harmless" if only

the appellate court is left without doubt that one

who claims its corrective process is, after all,

guilty. In view of the place of importance that trial

by jury has in our Bill of Rights, it is not to be

supposed that Congress intended to substitute the

belief of appellate judges in the guilt of an accused,

however justifiably engendered by the dead record,

for ascertainment of guilt by a jury under appro-

priate judicial guidance, however cimibersome that

process may be.
'

'

II. The Trial Court Erroneously Excluded Appellant's

Offered Rebuttal Testimony

A. The significance of the rebuttal testimony

In this lengthy trial which commenced on January

31, 1954, and concluded on May 14, 1954, each of the

three defendants presented his separate case. Appel-

lant's defense was the first defense case heard. Appel-

lant admitted the existence of large tax liabilities,

denied any intent to evade taxes and asserted that since

all matters of accounting were under the supervision

of the defendant Taylor, who prepared all of the tax

returns in question, the responsibility for error lay with

Taylor. It is important to note that the defense of

appellant was not necessarily predicated upon any

criminal intent or action on the part of Taylor ; it also

went to show Taylor's incompetence, want of skill and
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knowledge and negligence as the chief factors in the

development of the serious understatements of tax.^^

It was in the nature of things that the defendant

Taylor's case, which came after that of appellant, gave

Taylor the opportunity not only to submit his own case,

but also to rebut the testimony given by witnesses for

appellant. The case of the defendant Erickson was

presented last. In his own case, therefore, Taylor was

able to attempt to explain many vital transactions

according to his own light and in contradiction to the

explanations submitted by appellant. Thus, it became

vitally necessary for appellant to have the opportunity

properly to rebut Taylor's testimony. This phase of the

appeal deals with the trial court's rejection of appel-

lant 's offered rebuttal testimony. Appellant will herein

review in detail the offered testimony and show its

connection with the principal issues involved in this

case—matters of vital importance on issues which can

in no way be denominated as collateral, although this

was the trial court's basis for exclusion.

The offered rebuttal testimony went to the following

issues

:

(1) Was it proper for Taylor to submit to different

persons financial statements for the same enterprise as

of the same date which differed in material particulars,

as Taylor admittedly did? Taylor testified that this

was a proper and accepted practice. Appellant's offer

of rebuttal testimony that it was not went directly to

the skill, competence and honesty of Taylor, all of

'Almost the whole of the testimony of the appellant's
witness Gorans, a certified public accountant, went to

thispoint(R. 422-829).
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which were matters essential both to the prosecution

and to the defense case of appellant.

(2) What is the meaning of "cash on hand and in

banks" in a financial statement"? Taylor testified that

this could include accounts receivable. The offered

rebuttal testimony, as will be shown, went directly to

the issue of Taylor's knowledge of appellant's affairs.

Appellant's defense was that Taylor had full knowledge

and full responsibility; Taylor's defense was that he

had limited knowledge and limited responsibility.

(3) Did the defendant Taylor in a conference with

a bank officer admit to knowledge of certain bank ac-

counts of appellant and their amounts? Appellant

offered rebuttal testimony to show such knowledge,

going to the heart of the contentions already set forth.

(4) Did the witness Egenes make certain alterations

in the books of Finstad & Utgard ? Taylor testified in

his case that he did. Appellant offered the testimony of

Egenes in rebuttal. Alterations in the books of the

appellant's various enterprises were a key issue in this

case, going directly to the responsibility of the various

defendants.

(5) What was the proper amount of bonus pa^Tuents

to milk shippers at Finstad & Utgard for the year 1947 ?

Taylor testified that the alteration by Egenes of the

Finstad & Utgard books arose out of bonus payments

in an amount equal to the alteration. Appellant offered

the rebuttal testimony of Egenes to show that the actual

bonus payments during that year were less than 25%
of the alteration. This testimony went directly to the

proof of Taylor's responsibility for the alterations. It

involved not only Taylor's skill as an accountant, but

his character.
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These are issues upon which appellant's proposed

rebuttal testimony was rejected by the trial court.

B. Appellant was entitled to rebut the case propounded
by the defendant Taylor

The prosecution case generally went to show the facts

which had resulted in tax understatements. The de-

fendants presented different versions as to the responsi-

bility for these facts. When Taylor's explanation

conflicted directly with that of appellant, appellant was

entitled to rebut the Taylor case even though these

matters may not have gone directly to rebut the prose-

cution case.

The principle is made clear by Wigmore. He states

in Wigmore on Evidence, 3rd Ed., §916(3) :

"Where a co-defendant in a criminal prosecu-

tion testifies for himself, the other co-defendant

may impeach him, because their interests, as be-

tween each other, are distinct, and because the

witness has been called by himself and not by the

impeacher; and the same consequence follows for

witnesses called by one co-defendant." (Italics the

author's.)

The impeachment may consist of cross-examination^®

or contradiction. The trial judge correctly permitted

counsel for each defendant to cross-examine the other

defendants and their witnesses. In a like manner, each

defendant was correctly permitted to offer testimony

in rebuttal of the case of the other defendants. The

question before the court is limited to the proper scope

of that rebuttal testimony.

^'^See Wigmore on Evidence, 3rd Ed. §916 (5).
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C. Material matters elicited on cross-examination may
always be rebutted

The trial court's exclusion of appellant's offered

rebuttal testimony was based upon the theory that it

related to collateral matters elicited on cross-exami-

nation and was therefore not properly rebuttable. The

question is not so much of law as of the application of

the law to the specific facts of this case.

The basic rule is laid dowm by Wigmore that the

testimony of a witness may not be contradicted on col-

lateral matters. Wigmore on Evidence, 3rd Ed., §1001.

He realizes that the difficulty lies in the definition of

the word "collateral" which is "a mere epithet, not a

legal test."^^ He therefore adopts the rule laid down in

Attorney General v. Hitchcock, 1 Exch. 104, as follows

:

"Could the fact, as to which error is predicated,

have been shown in evidence for any purpose inde-

pendently of the contradiction?"

The adoption of this test leads to the conclusion that

there are two classes of facts of which evidence would

have been admissible independently of the contra-

diction : (1) facts relevant to some issue of the case, and

(2) facts relevant to the discrediting of the witness with

respect to some specific testimonial quality such as bias,

corruption, skill, knowledge or the like.^**

The rule of Attorney General v. Hitchcock, supra,

has been specifically adopted by this court. Nye &
Nissen v. United States (C.A. 9, 1948) 168 F.(2d) 846,

aff 'd 336 U .S. 613. And more recently, in Shanahan v.

Wigmore, op. cit. §1003.

Wigmore, op. cit. §1004, §1005.
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Southern Pacific Co. (C.A. 9, 1951) 188 F.(2d) 564, this

court has approved of the Wigmore analysis.

Nye & Nissen v. United States, supra, cites and ap-

proves the opinion in Ewing v. United States (C.A.D.C.,

1942) 135 F.(2d) 633, in which the whole matter of

contradiction by rebuttal testimony is exhaustively dis-

cussed. This case also adopts the rule of Attorney

General v. Hitchcock, supra, and holds that rebuttal

testimony is admissible to contradict matters brought

out on cross-examination if the rebuttal testimony

directly relates to material issues of the case or to the

testimonial qualifications of the cross-examined witness.

Ewing was a case of rape wherein a witness for the

defendant was cross-examined as to statements in which

she had allegedly conceded the guilt of the defendant.

She denied having made such admissions. Her testi-

mony was that she had been in the presence of the prose-

cutrix during the entire time in which the alleged attack

took place and that it did not take place. The prose-

cution was permitted to rebut the denial of the defense

witness that she had conceded defendant's guilt. The

defense claimed that the cross-examination in question

had been on a collateral matter. The court held that

the matter elicited on cross-examination and the re-

buttal thereof would go not only to the crucial issue in

the case, but also the bias and credibility of the

witness.
^^

*See also United States v. Pincourt (C.A. 3, 1946) 159
F.(2d) 917, where testimony elicited on the cross-

examination of defendant was rebutted by a Govern-
ment witness and the Circuit Court foimd that the

record justified the district judge's characterization
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Our inquiry, therefore, is to determine whether the

testimony offered by appellant and rejected was inde-

pendently admissible—whether it was relevant to some

issue in the ease or whether it was relevant to the testi-

monial qualifications of the cross-examined witness, the

defendant Taylor.

D. Analysis of the rebuttal testimony which was offered

and rejected

(1) The testimony of Phillip A. Strack

Mr. Strack was an officer of the Peoples National

Bank of Washington with whom the appellant and

Taylor had extensive dealings. He was offered as a

rebuttal witness. The court sustained objections to the

following two questions as improper rebuttal

:

(1)
'

' Mr. Strack, as a banl^ officer will you accept

and rely on a financial statement submitted by a

borrower if you knew that the borrower had out-

standing for the same date a different statement?"

(R. 2398)

(2) "Now, Mr. Strack, will you state on a

financial statement what is meant by 'cash'?" (R.

2399-2400)

These questions arose out of testimony elicited on the

cross-examination by appellant's counsel of the de-

fendant Taylor. On this cross-examination there were

admitted defendant's Exhibit A-92 a financial state-

of the particular issue as "important." See also

United States v. StoeJir (U.S. D.C., Pa., 1951) 100

F. Supp. 143, aff'd (C.A. 3, 1952) 196 F.(2d) 276, a
tax case where the general rule is again laid do\Yn that

testimony elicited on cross-examination with respect

to a collateral matter may not be impeached.
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ment of Issaquah Creamery Company (hereinafter

called "Issaquah") for December 31, 1933, and defend-

ant's Exhibit A-93, a financial statement of Issaquah

for December 31, 1934, containing a comparative state-

ment showing the state of the company's affairs on

January 1, 1934, and December 31, 1934.

A comparison of the balance sheets for December 31,

1933, on A-92 and for January 1, 1934, on A-93 showed

accounts receivable to be $20,444 on A-92 and $18,360.96

on A-93 (R. 1932-1933), accounts payable to be $25,-

278.32 on A-92 and $9,546.55 on A-93 (R. 1940).

Defendant's Exhibit A-95 was a financial statement

of Issaquah for December 31, 1935, containing a sum-

mary of operations for previous years. A-92 showed

a profit for 1933 of $2,019.40. A-95 showed a profit for

the same year of $12,697.27 (R. 1955). Both exhibits

were prepared by Taylor and A-95 was submitted to

The First National Bank of Stanwood (R. 1954).

The operations for the year 1934 resulted in a loss

of $1.73 as shown by A-93. However, A-95, the state-

ment given to The First National Bank of Stanwood,

showed a profit for that year of $11,469.30 (R. 1956).

A-65 was a financial statement for Issaquah prepared

by Taylor bearing the date December 31, 1935, exactly

the same date as A-95. Taylor testified that this state-

ment w^as delivered to The Peoples National Bank of

Washington (R. 1957). Let us now compare various

items as contained in these two statements for the same

company for the same date delivered to two different

banks

:
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Item A-95 A-65

Sales $480,472.26 $477,961.54

Cash on Hand minus 6,213.74 2,187.03

Profit or Loss 13,732.75 minus 1,369.37

(R. 1959-1961)

Defendant's Exhibit A-99 was a financial statement

dated December 31, 1938, for Issaquah. Taylor testified

that this statement was delivered to appellant (R.

1977) . Defendant's Exhibit A-lOO was a financial state-

ment for Issaquah for the same date which Taylor testi-

fied he believed was delivered to the Issaquah State

Bank (R. 1980). A summary of certain comparative

items is shown in the margain.^*^

Thus, on the statement delivered to the Bank, A-lOO,

Taylor increased the items for cash on hand, notes re-

ceivable, accounts receivable, inventory and equipment.

He decreased items for milk accounts payable, notes

payable and accounts payable. In the end, he arrived at

a surplus shown on A-99 of $42,517.23 and on a A-lOO,

the statement given to the Bank, of $64,695.02.

The net result of these statements is to make it clear

A-99 A-lOO

^"Cash on hand $ 2,406.42 $ 4,797.66

Notes receivable 3,444.94 3,847.89

Accounts receivable 46,650.55 56,660.68

Inventory 15,169.43 16,891.83

Equipment 75,375.17 88,394.12

Milk account liability 11,188.17 9,616.53

Notes payable 12,729.29 4,825.90

Accounts payable 18,862.35 7,853.20

Surplus 42,517.23 64,695.03

(R. 1979-1990)
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that Taylor on various occasions gave statements to

different parties covering the same enterprise as of the

same date and displaying radically different figures. In

the case of Exhibits A-95 and A-65, two banks received

two completely different statements. In the case of A-99

and A-lOO, the Issaquah State Bank received a state-

ment differing materially from that delivered by Taylor

to appellant.

By this line of cross-examination appellant sought

to show that Taylor was a practiced manipulator of

financial statements. It nowhere appeared from the

testimony that the appellant was familiar with these

statements, that he was aware of the differences be-

tween the statements or that he in any way participated

in the composition of them. This cross-examination

went directly to Taylor's want of skill and competence

as an accountant, which was the substance of appel-

lant's defense. This cross-examination tended to show

that the question was as much of Taylor's accounting

ethics as of his professional skill.

How did Taylor explain these extraordinary varia-

tions? The substance of his testimony was that differ-

ent people want to see different things in a financial

statement, that he was within the bounds of good ac-

comiting procedure in making up all of the questioned

statements. As to the loss of $1.73 shown in A-93 (which

had never been submitted to a bank) and which had

been converted into a tidy profit of $11,469.30 in A-95

which was delivered to the First National Bank of

Stanwood, Taylor gave the ingenuous explanation that

:

"Mr. Forster was in a very difficult position

financially. The bankers wanted to work with him.
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The bank examiners would not accept minus fig-

ures." (R. 1958)

Taylor's conception of fundamental accounting prac-

tice is illustrated by another statement made with re-

gard to the differences between A-65, the statement de-

livered to the Peoples National Bank and A-95, the

statement delivered to the First National Bank of Stan-

wood. Of those he stated

:

"Mr. Griffin, when any balance sheet balances

your figures are never incorrect in that balance

sheet. You may adjust them, suitable figures to

suit certain occasions—." (R. 1960)

The matter is made even more clear by Taylor's fur-

ther explanation:

"They were two distinct statements for a pur-

pose." (R. 1961)

"Q. Was one purpose to be able to show that

Isaaquah Creamery Company was operating at a

loss for the purpose of borrowing money?

A. We were not borrowing money at the Peoples

Bank.

Q. Mr. Taylor, which of those statements before

you, that statement of the Peoples Bank or to the

Stanwood Bank is correct?

A. They are both correct for the purpose in

which they were prepared." (R. 1961-1962)

Appellant's counsel then put the following question

to Taylor

:

"Q. Do I understand then that you, having put

out two statements of December 31, 1935, neither

of which agrees with each other as to profit or loss,

is it your theory that you could put out ten state-
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ments ; as long as each one balanced separately they

are all right ?

A. You can—if you alter figures or make an
amended balance sheet for a purpose and it is thor-

oughly explained nobody is harmed by it." (R.

1962-1963)

Mr. Taylor then explained at length that bankers

might want a different valuation placed on assets than

that contained in an ordinary financial statement. They

would be interested in market values rather than book

values (R. 1970-1971). Mr. Taylor insisted that a finan-

cial statement given for credit purposes might legiti-

mately vary from a regular financial statement (R.

1982-1983).

It was in the light of this foundation laid upon cross-

examination that Mr. Strack was asked on rebuttal if

he would accept a financial statement from a borrower

if he knew that as of the same date an entirely different

financial statement was outstanding. The jury were not

experts in matters of accounting. At the time this ques-

tion was posed to Mr. Strack, the last word on account-

ing practice had been spoken by Taylor. He had testi-

fied at length that different financial statements may
be issued for different purposes ; that a statement given

for credit purposes may be different from other finan-

cial statements; that he was justified in composing

financial statements which were at variance with each

other.

The testimony of the witness Strack was offered to

rebut Mr. Taylor's rather informal view of accounting

procedure. In accordance with the rule laid do^Ti by

Wigmore, this rebuttal testimony qualified on two
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grounds : it went directly to one of the issues in the ease

—the skill or lack of skill of Taylor as an accountant

(for the want of such skill was a substantial part of

appellant's defense) ; and it went to the testimonial

qualification of Taylor, that is to say, not only his skill

but also his ethics and character. The offered testimony

tended to prove appellant's defense that Taylor failed

in his responsibility as an accountant and at the same

time it tended to assault the whole foundation of Tay-

lor's credibility as a witness. Surely, these were not

collateral matters.

The second question put to Mr. Strack went to the

issue of the meaning of cash on hand. Exhibit 252 was

a financial statement of appellant dated February 28,

1948, prepared by Taylor. It showed cash on hand and

in banks of $293,848.11. The statement was especially

prepared for The Peoples National Bank (R. 2285-

2286).

We now come to one of the vital maters in the case.

Taylor testified that at the date of this statement appel-

lant had in cash the actual sum of only $93,848.11 (R.

2286) as shown by the books of Alpine Dairy, a sole

proprietorship, and that appellant's corporate interests

were included on a net worth basis. Yet Exhibit 252

showed cash on hand in the sum of $293,848.11. Both

counsel for the govermnent and counsel for appellant

sought to bring out by cross-examination that the addi-

tional sum of $200,000 represented personal cash of ap-

pellant of which Taylor must have had full knowledge.

Whether Taylor had knowledge of Forster's personal

holdings and particularly of Account No. 198 in the

Washington State Bank at Issaquah, was a matter ab-
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solutely fundamental to the responsibility of Taylor

in making out tax returns, since a large number of un-

reported items had passed through Account No. 198.

Taylor denied such knowledge.

Counsel for the government sought to show that as of

the same date of Exhibit 252, appellant had in cash in

Account No. 198, $118,496.32, in the Peoples National

Bank $60,687.68, and that Alpine Ice Cream Company

(which was at that time a sole proprietorship) had in

its account in Peoples National Bank $19,956.91 (R.

2298-2302). These items totaUed $199,141.91, or only

slightly less than the $200,000.00 adjustment to which

Taylor testified in explanation.

How did Taylor seek to explain the fact that his state-

ment. Exhibit 252, showed $200,000.00 more cash than

any of the ledgers displayed ? His explanation on cross-

examination by counsel for the government (R. 2286-

2306) was that he had converted $100,000.00 of accounts

receivable of Alpine Dairy into cash and that he had

converted $100,000.00 of accounts receivable of other

Forster enterprises into cash. The matter is summa-

rized by Taylor's testimony as follows:

"So, we moved that into the cash position for

anticipation. We reduced the accounts receivable

by $100—$100,000—to show that they had been

moved into an anticipation position.

"We then took the statements of the various en-

terprises, analyzed their cash position, accounts

receivable—to determine how much cash could be

immediately recovered. We anticipated $100,000.00

could be moved up into the cash position." (R.

2288)
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The transaction was again summarized, by Taylor

under questioning by government counsel as follows

:

"Q. And you reached the figure $293,000 by

your estimate of quick liquidation of accounts re-

ceivable of Alpine Dairy for $100,000 which re-

duced Alpine 's account $100,000 and moved $100,-

000 into cash, is that it ?

A. Yes, that is correct.

Q. And you calculated what your estimate would

be of the cash you could raise similarly in the other

companies in which Mr. Forster had an interest,

and reached another $100,000 ?

A. Yes.

Q. And the net result showed a figure of $293,-

000 cash for financial statement you submitted to

the bank in February, 1948 ?

A. That is correct." (R. 2294)

To sunmiarize, we have Mr. Taylor's testimony in

support of his own showing of $293,848.11 cash in Ex-

hibit 252 that he had added to the balance in Alpine

Dairy, the sole proprietorship, some $200,000 of ac-

counts receivable and denominated them as cash on

hand and in banks.

Now we can see the crucial importance of the ques-

tion put to Mr, Strack. Are accounts receivable and

cash interchangeable and indeed sjmonymousf Again,

the last accounting authority heard from on this ques-

tion was Mr. Taylor. Mr. Strack was not permitted as

a banker and as an expert to contradict the testimony

of Taylor.

The danger of excluding this offered testimony be-

comes apparent when we consider the closing argument
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made by counsel for Taylor. He reviewed the various

manipulations made by Taylor in producing account-

ing statements and he said

:

"The Government puts out a booklet showdng de-

preciation rates, but the bank is not interested in

book figures. The bank is interested in market
values. What would those assets bring if they had
to sell them at a foreclosure sale ?

"And so, as Mr. Taylor told you on the stand, the

depreciation in market value was changed to an
appraised value, actual appraised value of the

assets.

'

' Now, every other figure. Ladies and Gentlemen,

on these statements is exactly the same. These ad-

justments that are here made as Mr. Taylor told

you on the stand, a collection of various changes

which present a true picture for credit purposes on

the one hand, against the book figures, which are a

true picture for tax purposes on the other hand."

(R. 2603)

Counsel for Taylor took advantage of the court's ex-

clusion of the offered rebuttal testimony of the witness

Strack to tell the jury that Taylor's views of account-

ing stood uncontradicted. There had been no testimony

denying that Taylor's accounting practices were ethical

or correct and it was on this basis that counsel for Tay-

lor carried his argument to the jury.

(2) The testimony of Frank B. Donaldson

Frank B. Donaldson was vice-president and trust

officer of The Peoples National Bank (R. 2678). He

was offered as a rebuttal witness and asked the follow-

ing question

:

"Mr. Donaldson, I will show you plaintiff's Ex-
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Mbit 123. a linaiieial statement of Hans Forster

dated February 29. 1948. in which the entry for

cash on hand and in banks is listed as $293,848.11.

Will you state, as a banker, what the significance

is to you of the entry 'cash on hand and in the

banks'"?* *R. 2401-2402)

The objection to this question as improper rebuttal

was sustained (R. 2402).

Again. Taylor's interpretation of the meaning of

"cash on hand and in the banks," an interpretation

which allowed him to disclaim knowledge of substan-

tial pei'sonal assets of appellant, stood unchallenged

and uncontradicted. And yet that knowledge was from

the point of view of appellant one of the principal is-

sues in this case.

(3) The testimony of Quentin H. Ellis

On cross-examination and recross-examination of

Taylor by appellant's counsel, the knowledge on the

part of Taylor of personal bank accounts of appellant

was a vital issue. The following took place on recross-

examination :

"Q. I will ask you if on May 5. 1948. at the Peo-

ples National Bank in your explanation of the as-

sets sho^\Ti on the statement of February 28, 1948.

you did not state to Mr. Ellis in substance and ef-

fect that the cash on hand and in banks of 293

thousand dollars, or 8293.848.11. was in part Alpine

Dairy operation and the remainder personal cash

of Hans Forster f

A. Xo. I have no recollection of it.

Q. Would you say that you did not so state on

that occasion on that date the substance of that

question in answer to Mr. Ellis ?
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A. I would say that I did not say that." CR.

2323)

Taylor having denied making such a statement, which

disclosed knowledge of $200,000 of appellant 's personal

cash, appellant offered the testimony of Mr. Ellis in

rebuttal. Upon objection to the testimony of Ellis, an

offer of proof was made"^ and the offered proof was

not received.

The ground of the objection wa< that the matters

raised on cross-examination were collateral. Counsel

for appellant pointed out that the offered rebuttal tes-

timony went directly to the question of Taylor's knowl-

edge of appellant's personal affairs (R. 2411;.

Again, it must be em^jhasized that appellant's de-

fense rested upon his claim that Taylor had full knowl-

edge or full access to knowledge of all of appellant's

affairs and that Taylor had full resj^onsibility for main-

taining financial records and prex^aring tax return.^.

Taylor denied that he had any knowledge of any of

the appellant's i^ersonal affairs and claimed that his

work was restricted to certain of ajipellant's business

enterprises. Under the circumstances, testimom- tnat

^^"The offer of proof will be, in substance, that Mr.
Ellis jphoned Mr. Taylor May 5, 1948, and discussed

with him the financial statement dated February 29,

1948, which had been submitted to the bank ; that this

was not a secret conference in any manner; that the

specific items in the statement were discussed, and
among them was the item of cash on hand, and in the

bank of $293,848.11; that Taylor stated to the witness

that of the cash on hand and in banks a part of it was
Hans's personal cash, and the remainder belongs to

the Alpine Dairy oiDeration." (R. 2406)
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Taylor had displayed to a bank officer knowledge that

appellant possessed $200,000 in cash goes to the heart

of the defense of Forster and the defense of Taylor, The

defenses of these two defendants were inconsistent and

the jury found appellant guilty and Taylor innocent.

(4) The testimony of Vern Egenes

Alterations in the records of various of appellant's

enterprises played an important part in this case. The

evidence showed that such alterations had taken place

in the records of Renton Ice and Ice Cream Company

(R. 2763-2767) and Issaquah (R. 242-245). Defend-

ant's Exhibit A-44 w^as a financial statement of Finstad

& Utgard which had been identified by Mrs. Simonson,

formerly a bookkeeper for that company and a wdtness

for the appellant (R. 398-399). This exhibit discloses an

alteration in accounts payable of $10,000. Mrs. Simon-

son testified that she had not made any such alteration

(R. 399-410).

On cross-examination, Taylor denied that he had

made this alteration and stated that it had been made

by Egenes, the general manager of Finstad & Utgard

(R. 2113-2115, 2307).

Egenes was therefore called as a rebuttal witness and

testimony was offered that he had not made the altera-

tion in question. This offer of proof was rejected as

improper rebuttal (R. 2416-2419).

Even though it went to the vital question of who had

altered the books, the last word heard on this subject

was the testimony of Taylor that Egeness had made the

alteration.

Defendant's Exhibit A-122 was a statement of 1947
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bonuses paid to Finstad & Utgard milk shippers, in

January, 1948. Taylor had testified under cross-exami-

nation that the change by Egeness in accounts payable

was made to reflect $10,000 in bonuses paid to shippers

for the year 1947 (R. 2115, 2307). On re-direct exami-

nation of Taylor, defendant's Exhibit A-122 was ad-

mitted showing bonus payments for the year 1947 in

the sum of $2,139.55. Taylor then testified to the effect

that this statement did not include all bonuses paid

(R. 2375-2377).

Appellant offered to prove through the rebuttal testi-

mony of Egenes that the total bonus was in fact $2,-

139.55 as shown in Exhibit A-122 ; that no further bo-

nuses were paid with respect to the year 1947; that

therefore there could be no proper adjustment of $10,-

000 to the books. Objection to this testimony was sus-

tained despite the offer of proof (R. 2416-2419).

The alteration in Exhibit A-44 and the authenticity

of Exhibit A-122 are inseparably tied together. If Tay-

lor's explanation of why the adjustment was made

failed, it would become clear that he had made the ad-

justment and that there was no proper purpose.

Once more, the testimony of Taylor was left uncon-

tradicted. Once more, counsel for Taylor argued the

matter to the jury

:

"Now, certain other items should be mentioned.

In the Finstad & Utgard inventory and accounts

payable, there were certain changes made. Now,
the increase in accounts payable was due to bo-

nuses which were owed to farmers for milk and it

is admitted here that at the end of the year, there

were bonuses owed to these farmers for milk that
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wasn't reflected in the books. When Mrs. Simon-

son prepared her statement from the books, show-

ing her accounts payable, this liability was not in

there, and it was a liability of the company. It

should have been reflected in the statement if it

was going to be an accurate reflection of this busi-

ness.

"Now% the amount was uncertain. It hadn't

been computed at the end of the year, and in prior

years, as you will find from the Finstad & Utgard
ledger here, if you will look at it, the amount would

actually run over ten thousand dollars, so that this

figure was carried on as the estimated amount at

the end of the year in accordance with the past his-

tory and it was based on actual liability that actu-

ally existed at the end of the year." (E. 2604)

Appellant's offer of proof, if accepted, would have

destroyed the basis for this argument and would have

placed appellant in a position clearly to argue the re-

sponsibility of Taylor for these alterations. From that

the inference would inescapably have followed that the

other matters of alteration referred to in the prosecu-

tion of this case were done at the behest and upon the

responsibility of Taylor.

E. Summary

Appellant contends that in every respect the rebut-

tal testimony offered and refused complies with the

standards of admission.

Whether an accountant may give two different state-

ments to two different persons for the same enterprise

for the same date goes directly to Taylor's skill and

competence and hence to his credibility.
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Appellant should have been permitted to rebut the

testimony of Taylor that accounts receivable may be

considered as cash on hand and in banks, and the re-

buttal would have gone not only to Taylor 's testimonial

qualifications; l)ut under the circumstances in which

the question arose, it went directly to the issue of Tay-

lor's knowledge of Forster's personal cash position.

If the witness Ellis had been permitted to testify to

the meeting of May 5, 1948, there would have been fur-

ther e\idence that Taylor knew of Forster's cash posi-

tion. Such testimony went directly to Taylor's defense

of lack of knowledge and therefore absence of respon-

sibility.

The offered testimony concerning alterations in the

books of Finstad & Utgard would have established Tay-

lor's complicity and, hence, his responsibility and would

have tended to link Taylor with other alterations which

were among the most serious charges brought by the

government.

The rulings on the rebuttal testimony offered by the

appellant left substantial portions of the testimony of

Taylor uncontradicted. Counsel for Taylor took advan-

tage of this fact by arguing to the jury that Taylor

stood uncontradicted on those matters which the court

had not permitted appellant to contradict him. For that

reason, after the final argument of counsel for Taylor,

appellant moved once more to re-offer its rebuttal testi-

mony and this motion was denied (R. 2623-2626). Ap-

pellant's offered rebuttal testimony was refused in the

closing days of a lengthy trial, after the defendant Tay-

lor had submitted his owti case. Appellant submits that



70

the testimony was in every respect admissible and that

appellant was vitally prejudiced by its refusal.

III. The Trial Court Erred in Denying Appellant's Mo-

tion for Mistrial Based Upon Charges Contained in

the Opening Statement of Counsel for Defendant

Taylor and Directecl Against Counsel for Appellant

A. The nature of the charges and the failure of proof in

support thereof

Appellant was indicted together with his accountant

Taylor and his bookkeeper Erickson upon nine counts

charging wilful and knowing attempts to defeat and

evade income tax in the filing of corporate and personal

returns for the calendar years 1945 through 1949, None

of the defendants at any time denied that the returns

as filed were incorrect or that the amounts of tax stated

in the indictment were due. The defense of appellant

was a denial of the element of wilfulness, based upon

complete reliance upon his bookkeeping departments

which were under the supervision of the defendant Tay-

lor and upon the accuracy of the tax returns prepared

by Taylor.

In his opening statement counsel for Taylor told the

jury that the evidence would show that Taylor pos-

sessed limited knowledge only of the business opera-

tions of appellant and no knowledge of appellant 's per-

sonal affairs.

Counsel for Taylor then went on to charge in his

opening statement (E. 87-89) that Taylor had been in-

cluded in the indictment as the result of a conspiracy

between appellant and his attorney, George F. Kach-

lein, Jr., to "frame" Taylor and place the blame for
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shortages upon him. Kachlein thereupon withdrew as

counsel for appellant (R. 93, 1176).

The charge contained in this opening statement may
be summarized as follows

:

1. That Taylor was the victim of a deliberate cam-

paign on the part of appellant and Kachlein to make
him the scapegoat for understatements of tax.

2. That Taylor, being then personally represented by

Kachlein, had been advised by Kachlein to plead guilty

to charges of income tax evasion arising out of his per-

sonal tax returns as a part of the alleged conspiracy

(R. 87).

3. That Kachlein had represented appellant prior to

Taylor's guilty plea (R. 87).

4. That while Taylor had been in prison, Kachlein

had gone to Taylor's home and gone through Taylor's

personal files and papers in furtherance of the alleged

conspiracy (R. 88).

5. That Kachlein had claimed privilege for Taylor's

personal files and papers upon demand for production

by revenue agents in connection with the instant case

(R. 88).

6. That Kachlein had given directions to Taylor's

employees during Taylor's absence in prison (R. 88).

7. That Kachlein had advised Taylor to take a vaca-

tion during a critical period in the pendency of the

investigation of this case (R. 88).

8. That Kachlein had told the revenue agents that

Taylor w^as responsible for any understatements in the

tax returns of appellant and appellant's corporate en-
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terprises and that appellant had changed his testimony

regarding Taylor's responsibility after the first meet-

ing with revenue agents (R. 89).

At the conclusion of the opening statements and prior

to the admission of any testimony in this case, counsel

for appellant moved for a mistrial on the ground that

the attack upon appellant's counsel, even assuming the

truth of any statements made, was utterly immaterial

to the trial of any of the issues before the court (R. 93).

This motion the court denied (R. 95-96).

Any discussion of the legal issues arising out of this

motion and its denial must be based upon an analysis

of the charges and a consideration of the total failure

of any evidence to substantiate these charges. The evi-

dence in fact clearly showed that w^hen the conflict of

interest became apparent, Kachlein offered his services

first to Taylor as his prior client and the decision that

Kachlein should continue to represent Forster was

made by Taylor (R. 2218, 2500-2502). This evidence

alone should clearly negate any claim of a conspiracy

against Taylor.

1. The charge that Taylor pleaded guilty to charges of

evasion of personal income tax upon the advice of

Kachlein in furtherance of the alleged conspiracy

Taylor testified that his personal income tax returns

had been investigated in August, 1948, and that he had

pleaded guilty in 1950 to one count of tax evasion. At

that time he was represented by Kachlein (R. 1595).

Taylor admitted that: "I was short in my reporting"

and explained

:

'

' I took the position that it was not intentional, it
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was carelessness, and that I did not feel that I had
committed any fraud intentionally." (R. 1596)

Again, on cross-examination, Taylor admitted that

there was a substantial understatement of tax in his

personal returns (R. 2187). Again he pleaded that: "It

was just a careless situation that developed" (R. 2189).

Since Taylor was licensed public accountant of long

standing and since there w^as no denial whatever that

his personal income tax returns disclosed substantial

undestatements, it appears from the record that Kach-

lein's advice to enter a plea of guilty to one count of

tax evasion (R. 2189) was well founded. The whole rec-

ord contains no evidence which would controvert the

soundness of this advice.

2. The charge that Kachlein had represented appellant

prior to Taylor''s plea of guilty

Taylor pleaded guilty to the charge of income tax

evasion on March 2, 1950, and was sentenced on April

25, 1950, to six months. He was released on September

10, 1950 (R. 1597). Counsel for Taylor, in his opening

statement charged that Kachlein had represented ap-

pellant prior to this plea in an attempt to show that

the plea was in furtherance of the alleged conspiracy.

In support of this charge, Taylor testified that he had

turned over certain corporate proceedings of Finstad

& Utgard, one of appellant's corporations, to Kachlein

in September or October of 1949. The purpose was not

stated (R. 1595).

Kachlein testified that Taylor called him by tele-

phone on March 29, 1950 (following Taylor's plea of

guilty) in order to arrange a meeting with apiDcllant
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whom Kachlein at that time had never met (R. 2457).

He first met appellant at a conference held on March

30, 1950, and attended by appellant, Taylor and him-

self (R. 2458).

Kachlein denied that he had received any books and

records of Finstad & Utgard or any other of appellant's

enterprises prior to March 30, 1950, and testified that

the conference had included a general introduction to

the scope and nature of appellant's enterprises and a

specific problem dealing with the stock of Finstad &

Utgard (R.2459).

Appellant testified that he had neither met nor con-

ferred upon any matter with Kachlein prior to the lat-

ter part of March, 1950 (R. 1425).

3. The charge that Kachlein went to Taylor^s house and

went through Taylor''s personal files and records in

furtherance of the alleged conspiracy

In his opening statement, counsel for Taylor stated

:

"We will show you that during this period he

went out to Mr. Taylor's house, Mr. Taylor being

in the federal penal pen, and talked to his wife and

gave his wife to understand that he was still work-

ing on something involving Mr. Taylor's o^^ti per-

sonal case and went through his personal files and
removed papers therefrom." (R. 88)

The facts were, as shown by Taylor's testimony, that

Taylor had given Kachlein a power of attorney to rep-

resent him before the Treasury Department (since the

question of civil liability was raised by the criminal

charges) (R. 1595) ; that Kachlein had filed a protest

against an assertion of deficiencies in May of 1950 and

was still handling this matter upon Taylor's return
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from prison on September 10, 1950 (R. 1599). Taylor

further testified on cross-examination thdt Kachlein

had arranged with the Bureau of Internal Revenue to

file a skeleton protest to protect the record until he

could confer with Taylor upon Taylor's release from

prison (R. 2209).

In substantiation of Taylor's testimony, Kachlein

testified that in the latter part of May he had prepared

protests relating to certain asserted tax deficiencies of

Mr. and Mrs. Taylor; that he had arranged with the

bureau for permission to file a supplemental protest

after Taylor's return from prison; that he met with

Mrs. Taylor and asked to see certain work papers and

books which were necessary to the compilation of the

protest (R. 2475-2478). The record contains Taylor's

letter to Kachlein requesting him to prepare this pro-

test (R. 2480-2481). Kachlein further testified that the

papers w^hich he examined in this connection had no

relationship to the examination of appellant and re-

lated only to Taylor's personal income tax returns (R.

2478). The record is devoid of any evidence that this

was not the case.

4. The charge that Kachlein claimed privilege as to

hooks and records of Taylor in furtherance of the

alleged conspiracy

In his opening statement, coimsel for Taylor stated

:

"We will show you that when the Revenue Agent

demanded possession from this attorney of Mr.

Taylor's personal files, Mr. Taylor still being away,

that this attorney claimed privilege as Mr. Tay-

lor's attorney for those records even though he was

then appearing before the Revenue Agents and in-
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sisting that Mr. Forster's troubles should all be

blamed on Mr. Taylor." (R. 88)

Such a claim of privilege on behalf of Taylor could

hardly evidence the alleged conspiracy.

5. The charge that Kachlein gave directions to Taylor^

s

employees

Counsel for Taylor further charged that

:

"We will show you Ladies and Gentlemen that

he was giving directions to the accountants in Mr.

Taylor's office on behalf of Mr. Taylor during this

same period ^- * * " (R. 88-89)

Taylor's own evidence showed that he had two asso-

ciates in his accounting practice and that Kachlein had

worked out a temporary arrangement for the handling

of fees during Taylor's absence in prison pending Tay-

lor's return (R. 1601).

The Kachlein memorandum introduced into evidence

by counsel for Taylor contained the following

:

"As this is but a temporary measure pending

Mr. Taylor's return, all matters will l)e subject to

adjustment upon his return." (R. 1601-1602, De-

fendant's Exhibit A-74)

To substantiate the testimony of Taylor, Kachlein

testified that it was necessary to protect Taylor against

a charge of receiving fees for accounting services while

he was in the penitentiary and had been suspended by

the state accounting board. He had therefore dra\\ai up

a temporary arrangement which would safeguard Tay-

lor's position and yet be subject to his final approval

(R. 2484-2487).
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6. The charge that Kachlein advised Taylor to take a

vacation during a critical period in the investigation

in furtherance of the alleged conspiracy

Counsel for Taylor charged that

:

" * * * when Mr. Forster came back from the penal

camp in 1950 this attorney advised Mr. Taylor to

take a long vacation, right during the critical

period in this investigation * * * " (R. 89)

Kachlein freely testified that Mrs. Taylor had

planned such a trip and had asked his advice on or

about August 29, 1950, prior to Taylor's return from

the penitentiary ; that he approved, believing that such

a vacation would help Taylor to regain his composure

and status in the conmiunity. This suggestion was made

prior to any indication of a claim of criminal liability

against Taylor in this case (E. 2490-2493).

7. The charge that Kachlein had stated to the revenue

agents that Taylor was responsible for deficiencies in

tax returns of appellant and appellants corporate

enterprises

The final charge leveled against Kachlein in the open-

ing statement was that he had himself, and had caused

appellant, to make statements to the revenue agents to

the effect that the responsibility for the state of appel-

lant's books and records and tax returns lay with Tay-

lor (R. 88-89).

Revenue agent Marx testified that at his first meeting

with Kachlein on appellant's case, Kachlein had ob-

served that if accounting errors had been made, it was

undoubtedly due to sloppy accoimting work on the part

of Taylor (R. 354-355). Kachlein testified that Marx

had worked on Taylor's personal case and was familiar
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with Taylor's accounting habits and practices (R.

2515). Taylor himself had pleaded carelessness and

negligence in his own testimony (R. 1596-1597, 2189).

Kachlein testified as to his ow^i acquaintance with

the quality of Taylor's work (R. 2439-2442). He re-

lated how he had taken the position on behalf of Taylor

in Taylor's personal evasion case that there was no wil-

fulness involved and that the understatements had re-

sulted from negligence and inability to cope with the

quantity of work which he had undertaken (R. 2442-

2448). Kachlein therefore agreed that he had stated to

revenue agent Marx on April 26, 1950, that errors in

the Forster books may have been the result of similar

negligence and carelessness. Such statements were

made in defense of Taylor as well as appellant (R.

2489). As Kachlein testified under cross-examination

by counsel for Taylor

:

"Q. Did you—did it not make you believe that

there was a conflict in your representation of these

two parties when you made such a statement ?

A. No, I didn't think so, because sloppy book-

keeping didn't mean fraudulent transactions." (R.

2514)

Taylor's counsel then charged that appellant had

first exonerated Taylor, stating appellant had said to

the revenue agents at their first meeting on April 26,

1950:

" * * * that if there were any difficulties with his

returns— any income that was not reported— it

could not be Mr. Taylor's fault * * ^ " (R. 89)

A careful reading of the testimony of revenue agent

Marx on this subject (R. 355-356) will show that ap-
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pellant's statement was limited to certain personal

items only. And this charge is basically inconsistent

with the prior charge that the conspiracy was in full

swing at and before the day that Taylor personally

pleaded guilty (March 2, 1950).

8. The termination of the Kachlein-Taylor relationship

conclusively disproved the alleged conspiracy

Although the previous summary demonstrates the

absence of any evidence in support of a theory of con-

spiracy between appellant and Kachlein, to make Tay-

lor the scapegoat, the clearest evidence that no such

conspiracy existed is found in the facts relating to the

termination of Kachlein 's rejjresentation of Taylor.

Kachlein testified that he first recognized the possi-

bility of a conflict in interest between representation of

Taylor and appellanjt on the 23rd or 24th of October,

1950, after a trip to the Issaquah Creamery Co. had

disclosed certain manipulations of the books of ac-

count (R. 2512). On October 26, 1950, he had a lengthy

conference with revenue agents Eppler and Marx

which further strengthened his realization that such a

conflict did exist (R. 2513). He had not realized the

existence of such a conflict on September 13, 1950, when

he had conferred with Taylor upon Taylor's return

from the penitentiary (R. 2523-2525).

Kachlein therefore conferred with Taylor on October

27, 1950. He outlined the conflict of interest and offered

to represent Taylor and withdraw from the representa-

tion of Forster. His testimony on this point is as fol-

lows:

as a lawyer sometimes finds himself in theu * * *
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place where you have two people that you have

done work for, it was essential for me either to

withdraw entirely from the case or, with the con-

sent of both parties, represent one, and that he be-

ing the first client in time he would have—if Mr.

Forster approved I could represent Mr. Taylor, or,

if Mr. Taylor felt it would be better I represent

Mr. Forster, with his approval I could represent

Mr. Forster." (R. 2500-2501)

It was at this point that Taylor made the choice that

Kachlein should continue to represent Forster, and

upon the advice of Kachlein, Taylor engaged Mr. Le-

Sourd who served as his counsel at the time of trial (R.

2501-2502).

The record is conclusive upon the testimony of Tay-

lor that first choice in the matter of representation was

granted to him and that of his ovm volition he yielded

to Forster (R. 2179, 2218).

B. Appellant's motion for mistrial based upon state-

ments contained in the opening argument of counsel

for defendant should have been granted because the

issue raised was irrelevant, immaterial and incompe-

tent

*'A fundamental test of relevancy is whether the

conclusion sought to be established is a probable

inference from the offered fact.'' Guthrie v. United

States (C.A.D.C, 1953) 207 F.(2d) 19, 24.

The indictment charged that the three defendants

had wilfully and knowingly attempted to defeat and

evade a large part of taxes owing by the appellant or

his corporations. There was no question that the re-

turns had been filed and that they contained substan-
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tial understatements of tax due. The issue in this case

was whether there had been knowing and wilful at-

tempts to evade taxes contrary to statute * * * and, if

so, by whom.

The conclusion sought to be established on either side

in this case was that the conduct of the various defend-

ants had or had not been wilful. None of the matters

outlined in that portion of Taylor's opening statement

wherein appellant and his attorney were accused of fo-

menting a conspiracy against Taylor could have cre-

ated inferences that the conduct of Taylor either was or

was not wilful. All of those matters took place after the

last return had been filed upon w^hich the indictment

was based.

Even had it been true that Kachlein had represented

Forster prior to Taylor's plea of guilty (and the evi-

dence was otherwise), that fact did not tend to prove

Taylor's lack of wilfulness in connection with the tax

returns in question. The same is true of Taylor's plea

of guilty to charges of evasion in his o\^^l personal re-

turns. Likewise, the charge that, during Taylor's peni-

tentiary sentence, Kachlein had spoken to Mrs. Taylor,

had gone through Taylor's personal files and removed

papers admittedly in connection with Taylor's personal

affairs, would hardly tend to raise any inference con-

nected with Taylor's wilfulness or lack of wilfulness in

the filing of the tax returns set forth in the indictment.

The fact that Kachlein gave certain directions to ac-

countants in Taylor's office during Taylor's peniten-

tiary sentence concerning fee arrangements had no

logical connection whatever with the issues raised by
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the indictment, and the same is true of Kachlein's ad-

vice to Taylor to take a vacation after the completion

of his prison sentence. Nothing could be more remote

from the issue raised by the indictment than the charge

that Kachlein had claimed privilege on behalf of cer-

tain personal files of Taylor when the revenue agents

sought possession of them.

Finally, the charge that Kachlein had placed the re-

sponsibility for the shortages set forth in the indict-

ment upon Taylor did not and could not of itself tend to

prove or disprove whether or not those shortages were

the result of wilful conduct on the part of Taylor. The

test must necessarily be the intent and state of mind of

Taylor at the time the returns in question were pre-

pared and filed and not any statements made by an at-

torney at a subsequent date.

Not only did the evidence outlined in this portion of

the opening statement for defendant Taylor fail to meet

the tests of relevancy; it was clearly immaterial and

incompetent. Even evidence which has some logical

tendency to affirm or deny the fundamental issue may
be inadmissible on other grounds. This is especially

true where the probative value of the proffered evi-

dence is slight as compared to the disadvantages in-

herent in it. Thus, evidence which may be logically rele-

vant may unduly confuse the issues or create undue

prejudice. Wigmore on Evidence, 3rd Edition, §29 (a),

42.

In Umted States v. Kridewitch (C.A. 2, 1944) 145

F.(2d) 76, 80, the court said:

"In short, that if evidence is relevant to prove

one crime, it does not become inadmissible because
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it also proves another. Such is indeed the law; yet,

here as always, the competence of evidence in the

end depends upon whether it is likely, all things

considered, to advance the search for the truth;

and that does not inevitably follow from the fact

that it is rationally relevant. As has been said over

and over again, the question is always whether

what it will contribute rationally to a solution is

more than matched by its possibilities of confusion

and surprise, by the length of time and expense it

will involve, and by the chance that it will divert

the jury from the facts which should control their

verdict * * * "

The trial of this case afforded a supreme example of

the confusion of issues when it degenerated over

lengthy periods of time into a trial of the conduct of

George Kachlein rather than the appellant and his co-

defendants. Few issues could have more severely preju-

diced the appellant. The basic charge in the indictment

was fraud; and the essence of the charge against ap-

pellant and Kachlein was another fraudulent conspir-

acy to shift to Taylor the blame for the admitted un-

derstatements.

C. The misconduct of Taylor's counsel in inserting this

issue into the case is ground for reversal

When all the evidence had been heard, the existence

of any conspiracy was conclusively disproved. Cer-

tainly Kachlein had advised Taylor to plead guilty ; on

his own testimony there was no other alternative. In

talking wdth Mrs. Taylor and preparing a protest re-

lating to Taylor's civil tax liabilities, Kachlein was

clearly acting in the interest and to the benefit of Tay-

lor and the same is true of the arrangement he devised
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for the division of accountants' fees by Taylor's associ-

ates during Taylor's incarceration. This matter relat-

ing to the division of accountants' fees is a clear indi-

cation of how far-fetched was the initial charge and

how prejudicial and injurious the effect of permitting

the evidence and the issue to go to the jury.

The point at which this charge of conspiracy failed

utterly was Taylor's own admission that he had the

first call upon Kachlein's services and that Kachlein

continued to represent appellant only upon Taylor's

advice (R. 2179, 2218). Surely, no conspirator would

willingly offer to become the victim of his own con-

spiracy.

The courts have always been zealous to protect crimi-

nal defendants against improper conduct on the part

of opposing counsel, whether in argument, cross-exami-

nation or other phases of the presentation of the case.

The present case is unusual in that the improper con-

duct is on the part of counsel for a defendant rather

than the prosecuting attorney; but there should be no

difference in principle if the rights of the appellant

have been prejudiced.

In considering the charges levelled against Kach-

lein, it is necessary to appreciate the importance of the

lawyer in litigation as recognized by Judge Frank in

his dissenting opinion in United States v. AntonelU

Fireworks Co. (C.A. 2, 1946) 155 F.(2d) 631, 653, 654:

"Applying the usual 'harmless error' doctrine,

the courts generally hold that improper remarks

(or other similar misconduct) of counsel will be

deemed to have induced the verdict (Berger v.

United States, 295 U.S. 78, 85-89, 55 S.Ct. 629, 79
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L.Ed. 1314) and to require reversal. For such re-

marks may affect the jury even more than erro-

neously admitted evidence. Close students of the

subject, such as Morgan, tell us that today, unfor-

tunately, a jury trial usually is 'a game in which

the contestants are not the litigants but the law-

yers.' An experienced trial lawyer writes: 'It is a

well recognized fact that in most cases the jury

'tries' the lawyers rather than the clients - * * The
personality of the lawyer is constantly before the

jury and he gradually absorbs the client's cause to

such an extent that unconsciously in the minds of

the jury it becomes the lawyer's cause'."

In Berger v. United States,, 295 U.S. 78, 85, the Su-

preme Court reversed a conviction where the prosecut-

ing attorney had been guilty of misstating facts in

cross-examination, of suggesting by his questions that

statements had been made to him personally out of

court in respect of which no proof was offered, of as-

svmiing prejudicial facts not in e\ddence and in general

of conducting himself in a " thoroughly indecorous and

improper manner." It is vital to note the Supreme

Court's statement that:

"The prosecuting attorney's argument to the

jury was undignified and intemperate, containing

imi^roper insinuations and assertions calculated to

mislead the jury."

The Supreme Court found prejudice under the cir-

cumstances "so highly probable" that it awarded a new

trial.

See also Pierce v. United States (C.A. 6, 1936) 86 F.

(2d) 949, 952, reversed because of the improper con-

duct of the prosecuting attorney.
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In New York Central Railroad Co. v. Johnson, 279

U.S. 310, 318, counsel for the plaintiff had argued that

the defendant had attempted to raise as a defense that

plaintiff's disabilities were caused by syphilis. There

was no foundation in the record for such a charge. In

reversing the judgment for plaintiff the Supreme

Court said

:

"Such a bitter and passionate attack on peti-

tioner's conduct of the case, under circumstances

tending to stir the resentment and arouse the prej-

udice of the jury, should have been promptly sup-

pressed. . . . The failure of the trial judge to sus-

tain petitioner's objection, or otherwise to make

certain that the jury would disregard the appeal,

could only have left them with the impression that

they might properly be influenced by it in render-

ing their verdict, and thus its prejudicial effect was

enhanced. . . . That the quoted remarks of respond-

ents' counsel so plainly tended to excite prejudice

as to be ground for reversal is, we think, not open

to argument." (citations omitted)

Read v. United States (C.A. 8, 1930) 42 F.(2d) 636,

645, involved the alleged misapplication of bank funds.

The prosecuting attorney had sought to argue, outside

of the evidence, that the defendants had preserved their

personal fortunes while the innocent depositors had

suffered. The circuit court reversed the conviction be-

cause of counsel's improper argument and cited New
York Central Railroad Co. v. Johnson, supra, adding :

'

' This was a civil action, and it is much more im-

portant that prejudice be not aroused in a criminal

action than it is in a civil one. '

'
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In Brotvn v. Walter (C.A. 2, 1933) 62 F.(2d) 798,

799-800, the court said:

"We should therefore hardly have passed the

verdict, had the matter rested there ; but the injus-

tice became much more serious, when the plaintiff

came to smn up. Then he spun a web of suspicion of

which there was no warrant whatever. He argued
with much warmth that the whole defense had been
fabricated by the insurer—transparently veiled by
such provocative phrases as 'unseen hand,' and an
'unseen force,' and the like. This had not the slight-

est support in the evidence ; it was unfair to the last

degree. Nobody can read the summation without

being satisfied that the real issues were being sup-

pressed, and the picture substituted of an alien and

malevolent corporation, lurking in the background

and contriving a perjurious defense. A judge, at

least in a federal court, is more than a moderator

;

he is affirmatively charged with securing a fair

trial, and he must intervene sua sponte to that end,

when necessary. It is not always enough that the

other side does not protest ; often the protest will

only serve to emphasize the evil. Justice does not

depend upon legal dialectics so much as upon the

atmosphere of the courtroom, and that in the end

depends primarily upon the judge."

In Woolworth Co. v. Wilson (C.A. 5, 1934) 74 F.(2d)

439, 442-443, counsel for the plaintiff stated in argu-

ment that "they trumped up the whole case." Judg-

ment for plaintiff was reversed, the Court of Appeals

stating

:

"The fact must be very plain to ever justify a

la\\yer in declaring his opponent's case to be

trumped up."

Other cases in which the misconduct of counsel has
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led to reversal are legion: Latham v. United States

(C.A. 5, 1915) 226 Fed. 420; Skuy v. United States

(C.A. 8, 1919) 261 Fed. 316; Volkmor v. United States

(C.A. 6, 1926) 13 F.(2d) 594; RoUnson v. United

States (C.A. 8, 1928) 32 F.(2d) 505; Pharr v. United

States (C.A. 6, 1931) 48 F.(2d) 767; Towhin v. United

States (C.A. 10, 1938) 93 F.(2d) 861; Missouri-K.-T.

Railroad Co. v. Ridgicay (C.A. 8, 1951) 191 F.(2d)

363; J/m/cer v. United States (C.A. 3, 1936) 85 F.(2d)

425; Levinson v. Fidelity <& Casualty Co. of Neiv York

(111.) 181 N.E. 321 ; Masterson v. Chicago d Northwest-

ern Railway Co. (Wise.) 78 N.W. 757.

D. Improper statements contained in the opening argu-

ment of counsel for Taylor could not be cured by

the court's instruction

At the close of the opening arguments the court made

the following statement (R. 91-92)

:

"Before we recess, I thirds the Court should ad-

vise you as to all opening statements made on be-

half of the Govermnent and all Defendants, that

the purpose of an opening statement is to outline

the theory of the case that the particular Plaintiff

or particular Defendant proposes to take in the

case.

"Likewise, they outline the evidence as they be-

lieve it will be established or as it will be brought

out in the course of the trial.

'

' Occasionally opening statements may border on

argument and that isn't intentional but it is some-

times difficult for a lawyer to limit himself to a

statement of his theory and proof without going

into argument, but the caution I want to give you
at this time is this : That you are not to consider
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opening statements as evidence of any kind but

merely as being helpful to your understanding of

the evidence as it comes in and, of course, the proof

as it is brought out in the course of testimony and
through exhibits constitutes the evidence which

you will consider finally in determining the guilt or

innocence of these defendants."

Appellant thereupon made his motion for mistrial

based upon the opening statement of counsel for Taylor

and the motion was denied (R. 93-95).

Appellant was thus forced into meeting the charges

advanced by Taylor. This was true because even a suc-

cessful effort to exclude evidence in support of the

opening statement's charges could not have effaced

from the memory of the jury the nature of the charges

themselves. From a practical standpoint, the motion for

mistrial having been denied, appellant had no real

choice in the presentation of his case and was forced

into issues which created confusion and prejudice.

As the court said in Berger v. United States, supra:

"The trial judge, it is true, sustained objections

to some of the questions, insinuations and misstate-

ments, and instructed the jury to disregard them.

But the situation was one which called for stern

rebuke and repressive measures and, perhaps, if

these were not successful, for the granting of a mis-

trial. It is impossible to say that the evil influence

upon the jury of these acts of misconduct was re-

moved by such mild judicial action as was taken."

In Robinson v. United States, supra, the court said

at p. 508

:

"There are times when no admonition or in-

structions of the court can remove from the jury's
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mind the effect of improper conduct and remarks

of counsel, and we think this is true in this case.

These principles are supported by the authorities.
'

'

(Citations omitted)

And in Volkmor v. United States, supra, the court

said:

"Whether there has been a correction of the

abuse of argument by a withdrawal of the objec-

tionable parts of it depends upon whether on con-

sidering the whole case the error appears to have

been so serious that it likely affected the minds of

the jury despite the attempted correction by coun-

sel or court. ... If , however, upon a consideration

of the whole case, the error appears so egregious

as to have affected the minds of the jury, despite

the attempted correction, the verdict must be set

aside. This case strikingly illustrates the justice of

that rule." (p. 595)

For the same proposition, see also Latham v. United

States, supra; Pharr v. United States, supra; Levinson

V. Fidelity <& Casualty Co. of Neiv York, supra.

The proper action for the trial court after appellant's

motion for mistrial at the conclusion of the opening ar-

guments is indicated by Minker v. United States, supra,

at p. 427:

"We thinlv that the entire tenor of the prosecut-

ing attorney's statements was decidedly and un-

fairly prejudicial. It may be noted that in the in-

stant case the jurors who heard the prosecuting

attorney's over-zealous and prejudicial remarks

might have been withdrawn and a new jury im-

paneled inmiediately thereafter to hear the case

against the appellant without prejudice to the gov-

ernment's position."
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E. The trial court should have declared a mistrial at the

conclusion of the evidence

Appellant's motion for a mistrial (R. 93) having

been denied (R. 95), evidence was heard on the charges

of conspiracy leveled against appellant and Kachlein.

When the testimony revealed no substance in support

of these charges, the trial court should have declared a

mistrial of its own motion. The outline of testimony

contained in pages 70 to 80 of this brief shows that

the charges were groundless and, as has been previously

stated, that the ultimate choice of counsel lay in the

hands of Taylor (R. 2501, 2179, 2218).

In VanGorder v. United States (C.A. 8, 1927) 21 F.

(2d) 939, 942, the court said:

'

' But, since the decision of the Supreme Court in

Wiborg V. United States, 163 U.S. 632, 659, * * *,

there has been and still exists an alleviation in the

interest of justice of the strict rule and practice

that no relief whatever may be granted by the fed-

eral appellate courts, except on recorded objections

or exceptions to rulings in the trial courts, to the

effect that in criminal cases involving the life or

liberty of the accused the appellate courts of the

United States may notice and correct, in the inter-

est of a just and fair enforcement of the laws, seri-

ous errors in the trial of the accused fatal to the de-

fendant's rights, although those errors were not

challenged or reserved by objections, motions, ex-

ceptions, or assignments of error."

That rule was again emphasized in New York Cen-

tral Railroad Co. v. Johnson, supra, where the court

stated at p. 318

:

"Respondents urge that the objections were not
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sufficiently specific to justify a reversal. But a

trial in court is never, as respondents in their brief

argue this one was, 'purely a private controversy

... of no importance to the public' The state, whose

interest it is the duty of court and counsel alike to

uphold, is concerned that every litigation be fairly

and impartially conducted and that verdicts of

juries be rendered only on the issues made by the

pleadings and the evidence. The public interest re-

quires that the court of its own motion, as is its

power and duty, protect suitors in their right to a

verdict uninfluenced by the appeals of counsel to

passion or prejudice. . . . Where such paramount
considerations are involved, the failure of counsel

to particularize an exception will not preclude this

court from correcting the error." (Citations omit-

ted)

In Bead v. United States, supra, no exceptions were

taken to the remarks of the prosecuting attorney which

were later held prejudicial by the circuit court. On the

authority of VanGordet^ v. United States, supra, and

N'ew York Central Railroad Co. v. Johnson, supra, the

conviction was nevertheless reversed.

The duty of the trial court to act of its own motion

to prevent prejudice and secure a fair trial, even in the

absence of objections, motions or other action by coun-

sel is emphasized in the following cases: Johnston v.

United States (C.A. 9, 1907) 154 Fed. 445; Skmj v.

United States:, supra; Volkmor v. United States, supra;

Broivn v. Walter, supra; Berger v. United States, S2i-

pra; Masterson v. Chicago dt Northwestern Railway

Co., supra.

The recent decision of this court of Herzog v. United
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States (C.A. 9, 1955) 22^ F.(2d) 561, does not change

the rule announced by these cases. The Herzog case

deals with the relationship of Federal liules of Crimi-

nal Procedure 52 (b) and 30. Rule 52 (b) preserves to

litigants plain error or defects affecting substantial

rights, although they were not brought to the attention

of the court. Rule 30 provides that no party may assign

as error any portion of the charge or omission there-

from unless he objects thereto before the jury retires

to consider its verdict. The holding of this court in the

Herzog case was that the appellate courts may not con-

sider under Rule 52 matters which another rule spe-

cifically states shall not be assigned as error.

No portion of the Federal Rules of Criminal Proce-

dure precludes this court from considering the failure

of the trial court to grant a mistrial at the close of the

evidence, even in the absence of any motion therefor

by the appellant. Appellant submits that the charges

brought against appellant and his counsel in the open-

ing statement of Taylor's counsel were irrelevant, im-

material and incompetent and should have occasioned a

mistrial upon appellant's motion. Appellant further

submits that the evidence failed completely to support

these contentions which imported a maximum of preju-

dice against appellant into the case and thoroughly

confused the fundamental issues. On this record, there-

fore, it is com^Detent for this court to notice the effect of

this issue upon the trial and the trial court's failure to

cure the difficulty in the only way possible after the evi-

dence had been submitted—by declaring a mistrial.
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F. The trial court erred in refusing appellant's motion

for a new trial

Appellant's motion for a new trial (R. 16-17) in-

eluded in its grounds '

' errors of law during the trial to

which exception was duly taken. '

'

Exception was duly taken to the conspiracy charges

in the opening statement of counsel for Taylor by

means of appellant's motion for a mistrial. On appel-

lant's motion for new trial, the court had not only heard

the evidence, but it had seen the extraordinary result

of the trial which resulted in the conviction of appel-

lant and the acquittal of Taylor. For all of the reasons

already set forth, it was error for the trial court to enter

its order denying appellant's motion for acquittal and

in the alternative for a new trial (R. 17-18).

CONCLUSION
For the reasons stated, the judgment of guilty as to

appellant should be reversed and the cause remanded

for a new trial.

Respectfully submitted,

Tracy E. Griffin,

J. Kenneth Brody,

Attorneys for Appellant.
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QUESTIONS PRESENTED

1. Whether the instructions given by the court

adequately protected the rights of the defendant.

2. Whether the defendant, a man of many en-

terprises, can personally divert many thousands of

dollars of unrecorded income into his personal savings



2

account and assert that the responsibility for admitted

understatement of income is due to the incompetence

of his bookkeeper and accountant.

3. Whether a defendant can pay personal bills

of $107,780.36 from his business account and have

the same charged as deductions under various business

headings and escape responsibility.

4. Whether the refusal of the court in a lengthy

trial to permit rebuttal of remote and collateral

matters is prejudicial to the defendant.

5. Whether reference to the activities of a

lawyer on behalf of the appellant who, at one time was

an attorney for a co-defendant, constitutes prejudicial

error.

COUNTER STATEMENT OF THE CASE

The Government believes a counter statement

of the case is advisable.

Hans Forster, an astute business man, builded

from the depression enterprises comprised of eight com-

panies which had a sales volume of over eight million

dollars yearly, which he sold for $2,600,000, exclusive

of inventory. During these times he had the daily

services of co-defendant Erickson, a bookeeper who

kept the journals of two of the companies at Issaquah,



Washington, and monthly data were delivered to co-

defendant Taylor, who kept general ledgers at Seattle.

Taylor became involved in personal tax evasion

difficulties and, as a result, an investigation was com-

menced of Forster's personal income tax returns and

the returns of Issaquah Creamery Company. This

investigation disclosed an admitted understatement

of hundreds of thousands of dollars of income and that

much of this understatement arose because income was

not recorded on the books of the company but was

deposited in Forster's personal savings account at

Issaquah.

Forster's accountants, after an audit could not

estimate the tax due to the Government but it was

generally agreed to be in excess of $1,000,000. It also

developed that Forster paid many thousands of dollars

of personal expenses by checks signed by him which

Erickson recorded on the books under deceptive deduc-

tible items. Thereafter, Forster, Taylor and Erickson

were indicted for the evasion of Forster's taxes indi-

vidually and for the Issaquah Creamery Company

during the years 1945 through 1949.

The Government in its proof presented evidence

from several companies Forster controlled to prove the

unrecorded income and the method by which it was

done. The Court during the trial permitted lengthy



examination by counsel for each defendant on the

bookkeeping procedures of the related companies.

Several collateral matters of bookkeeping were in-

quired into generally over the Government's protest.

Prior to the instant case George Kachlein, an at-

torney, who had represented Taylor in his tax evasion

difficulties, entered an appearance as counsel for

Forster and before the trial Taylor moved for a sev-

erance because of alleged conflict of interest, which

was opposed by the Government and counsel for

Forster and denied by the Court. From the opening

of the trial the claimed dual representation by Kach-

lein was referred to over Government objection. The

defense of Forster was unique. It was admitted by

his counsel that very substantial income was under-

stated and that substantial taxes were due the Gov-

ernment. He admitted receiving the income and ad-

mitted payment of his personal bills with company

checks. His explanation of his failure to report was

that he expected Erickson to properly make the

charges and expected Taylor to have knowledge of un-

recorded income received at Issaquah.

Erickson admitted receiving income at Issaquah

which he did not record on the books and which he

gave to Forster. He admitted entries on the books

under deceptive business deduction expense items.



Forster admitted that the unrecorded income went into

a personal savings account in a bank at Issaquah.

Taylor claimed he was ignorant of these matters. One

thing all of the defendants agreed on was that in 1950

a meeting was held at Issaquah and Forster questioned

and complained that the 1949 income was too much.

Thereafter the evidence is in dispute, as to how it

was done, but the income of Issaquah Creamery Com-

pany was arbitrarily reduced $51,578.76. Forster

claimed Taylor did it. Taylor blamed Forster and

Erickson. Forster and Erickson shifted the responsi-

bility, but it was not disputed that it occurred.

The record is full of protestations of good faith

and contradiction and each defendant blamed the other

and attempted to exculpate himself. Erickson re-

ceived a modest salary for his services and Taylor a

nominal fee for his work. Forster was the only bene-

ficiary of the understatement of income and evasion

of taxes.

After the jury was instructed they asked and re-

ceived a supplemental instruction from the court and

ten hours later returned a verdict convicting Forster

on all counts and acquitting Taylor and Erickson. It

is not the appellee's position that the evidence was

insufficient to convict Taylor and Erickson but that

the jury failed to convict them for reasons sufficient

to themselves.
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SUMMARY OF THE ARGUMENT

1. The evidence clearly shows that Forster in-

dependently of his bookkeeper and accountant cleverly

diverted unrecorded income and used deceptive items

to conceal his evasion.

2. The instructions given by the court ade-

quately define the issues and emphasize the essential

elements of the charge, including specific wrongful

intent.

3. The supplemental instruction given by the

court did not prejudice the appellant.

4. The instruction of the Kachlein-Taylor rela-

tionship was invited by the appellant's counsel and was

used by the appellant throughout the trial to attempt

to escape responsibility for his own activities.

5. The trial court was correct in its rulings in

excluding rebuttal of collateral matters brought out

in cross examination, which were immaterial and had

no bearing on the substantive issues of the case.

The Government submits that Forster's own ad-

missions are more than sufficient to establish his guilt

beyond a reasonable doubt and any questioned instruc-

tion or ruling was at most harmless.



EVIDENCE OF FORSTER EVASION

The appellant's brief skillfully avoids discussion

of Forster's personal activities in income diversion.

It is argued that a millionaire businessman left every-

thing to Taylor and Erickson and kept no books of

account. No one who can read or write should ad-

vance such a theory and expect to be believed. We

can for this purpose eliminate Taylor and his unusual

bookkeeping which only benefited Forster and examine

the record. It shows thousands of dollars which were

received in Issaquah by Forster and UNRECORDED
and deposited in Account 198 (Ex. 55, Hans Forster's

personal savings account). It also shows thousands

of dollars of personal expenses, including a Cadillac

automobile, a sailboat, his daughter's wedding recep-

tion, his Swiss Military Tax, charged under decep-

tive business items such as plant expense, truck ex-

pense, supplies, advertising, etc.

Ira Eppler, a revenue agent, testified in detail

as to the amount of unrecorded income which went

into Account 198 (R. 147-349), and the stipulation of

counsel for the appellant (Ex. 238) admits that these

sums, $107,780.86, (R. 1768) were unrecorded and

were deposited in the bank in Account 198, the per-

sonal account of Forster, and one deposit in 1945 of

$49,552.82 (Ex. 53) contained $850 in currency
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(R. 158). $17,100 of Simonson and Forster checks

were deposited therein. Renton Ice and Ice Cream

Company's checks made payable to Issaquah Cream-

ery Company were brought to Forster by employees,

who stated they had no place on the books for them

and left them in Forster' s desk, and sales slips were

thrown away by Forster (R. 174-180). Milk equali-

zation checks for $23,030.92, payable to the Issaquah

Creamery Company, were deposited in this personal

savings account (R. 176, R. 267-268). Forster ad-

mitted that the Time Oil Company cash rebates had

not been reported in his tax returns (R. 208-211).

Some $24,000 of Daisy Ice Cream Company checks

went into Forster's personal account 198 (R. 274).

On Forster's personal expenses Eppler testified

that the training of hunting dogs was charged as mis-

cellaneous expense (R. 216-217)
;
personal traveler's

checks, personal clothing, television set, jewelry, and

Lightning Sailboat charged to supplies (R. 222-226,

302) ; a Cadillac for Mrs. Forster charged to truck ex-

pense (R. 227) ; $1695.92 wedding reception for daugh-

ter charged to advertising (R. 227-228) ; cash for

personal use charged to plant expense (R. 229) ; checks

to Swiss Legation for Military Tax charged to plant

and advertising (R. 231-233, 240-241); checks to

Merrill, Lynch, Pierce, Fenner and Beane (R. 229)
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charged to plant expense. Personal expenses be-

tween 1945 and 1949 came to a total of $48,509.75

and were used as deductions on the returns (R.234-

239). A check for $5,744.44 to Puget Sound Products

(Ex. 64) listed on the books as butter purchases and

deposited in Account 198 was admitted by Forster as

not for butter (R. 247). $18,305 of currency was de-

posited in 1945, some of which was Time Oil Company

rebates and farm rental income (R. 248). Forster

carried his children on the pay roll while abroad and

at finishing school (R. 311). Butter sales were not

recorded on the books (R. 324).

It is to be noted the bookkeeper at Issaquah did

not ask Taylor's advice about business deduction items

(R. 331). The cross examination by appellant's coun-

sel was extended and co-defendant Erickson even

identified a list of unrecorded personal items (R. 278).

Examination of income tax returns did not show in-

dividual items of sales omitted. It is to be noted that

a national firm of accountants estimated the tax due

by Forster and his company amounted to $1,375,000

(R. 261).

The above reference to the record is only a part

of the diversion by Forster of income at Issaquah

without any help from Taylor. Exhibit 238, which is
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a stipulation of checks received at Issaquah and pay-

able to the Issaquah Creamery Company which were

deposited in Forster's personal savings account and

unreported and unrecorded, should be examined. It

contains 283 items ranging in amounts from $2.22 to

$10,742.40. Counsel for the appellant in his stipula-

tion and by his statements in court throughout the

trial referred to it for the purpose of showing For-

ster's cooperation with the Government, but this did

not explain the evasions. Exhibit 55 is a damaging

piece of evidence against Forster. It is Account 198 in

the Washington State Bank at Issaquah. Into it went

the diverted receipts of cash and checks and Taylor

had nothing to do with this account and yet it shows a

balance of $21,605.83 on January 6, 1944, and through-

out the period of the indictment increased to $129,-

802.95 as of September 22, 1948, although substantial

withdrawals occurred in the interim, and on Decem-

ber 31, 1949, it had a balance of $91,806.70 although

there had been withdrawals of approximately $70,000

during the year (R. 1137-1138).

Forster admitted that he could figure profits

(R. 1153, 1159). It is unbelievable that an astute

business man could with innocence make these collec-

tions and claim innocence when he was personally

diverting the checks. Another strong point against

Forster's claimed ignorance is the recital of the Janu-
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ary 1950 meeting concerning the 1949 profits of the

Issaquah Creamery Company. All of the defendants,

Including Forster, agreed that Forster had complained

about the profits (R. 965, 1006). Taylor's account

of the matter is found in the following portions of

the record: R. 1553-1561, 1820-1833, 2162-2176,

2368-2370. Forster's version is found in the record

at 1318-1323.

Forster admitted that Erickson, who was a co-

defendant and whose testimony is not in the record,

was the office manager and had charge of the book-

keeping at Issaquah (R. 1229-1233).

We might observe here that Taylor, the account-

ant, was receiving an income of about $5,000 for

accounting services for eight companies, or an average

of $50 per month per company, and that Erickson's

salary varied from $2700 in 1945 to $5400 in 1949

(R. 692-693). Income taxes were not their financial

concern. It did vitally concern Forster. He had to

pay it. All agreed that the 1949 books were altered

in sums varying from $50,000 to $80,000, and taxes

were paid on the lower figure.

Government Exhibit 280 shows that for that year

Issaquah Creamery Company reported on its return

$49,725.48 when it should have reported $204,313.47.

Who got the benefit?
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Exhibit 279 demonstrates conclusively the eva-

sion of unreported income and a shortage of taxes

as follows

:

For 1945 $18,320.90

For 1946 $69,577.71

For 1947 $52,886.66

For 1948 $59,727.83

For 1949 $53,850.57

The defendant's financial statements show in-

teresting figures. Exhibit 124, over the appellant's

signature, shows an increase in assets of $200,000 in

1947. In fact, Exhibits 121 to 130 are financial data

which explode the protest of Forster's claimed

ignorance (R. 1006-1012).

We hold no brief for Taylor or for Erickson be-

cause we think the record shows they actively partici-

pated in the evasion, and we also earnestly suggest that

Taylor's statement in 1950 about the changes made in

the 1949 books, "I will change my ledger accordingly,

and you and Harold [meaning Erickson] will have to

substantiate the changes that are made" has a ring of

verity (R. 1561). Forster's statement that Taylor and

he never discussed income tax is unbelievable

(R. 1100).

Exhibit 279 shows that over $9,000 cash of Time

Oil Company payments were received by Forster for

which monthly receipts (Ex. 172-173) were issued,
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and it was stipulated by counsel as having been re-

ceived by Forster or his employees (R. 106-109). For-

ster discusses this cash agreement and attempts to ex-

plain it (R. 935-937).

Forster's claimed ignorance received a setback

from one of his longtime employees. Caroline Neu-

kirchen, a reluctant witness, employed by Forster since

1933 and who maintaned the Accounts Receivable,

testified that she received instructions directly from

Forster not to record items (R. Ill, 125-127) and was

ordered by Forster to put them in his desk (R. 128-

131) and did not include them in the company's de-

posit slips (R. 132-136). On cross examination it was

stipulated that the checks went into Forster's savings

account and the books did not show any of the omis-

sions (R. 146-147). It is interesting to note that Miss

Neukirchen once objected to Forster and his reply to

her, quoted in part, gives the key to his desire to evade

and defraud

:

"A. He told me that I was not doing anything
wrong; and that he asked me, 'Are you withhold-

ing money from me?'; and I said, 'No, I wasn't

withholding any money.'; and he said, 'Well, you
are not doing anything wrong then."; * * *"

(R. 143)

The recital of Forster's participation in the Ren-

ton Ice and Ice Cream Company's manipulation of

checks and salaries of Schneider and Mazie Basket

[a widow who is now married to Lovinger and will be



14

referred to as Basket] should be sufficient in itself

to establish Forster's guilt. Forster was a stockholder

in the company and had arranged for its purchase.

He had no salary account on the books and yet he re-

ceived income from the other stockholders, by having

its two officers endorse a part of their salary checks

to him, on which they paid income tax and which he

did not report (R. 2725-2763).

In order to perfect the system and to make dis-

covery more difficult, bank cashier's checks in sub-

stantial amounts up to $7710 were issued at a bank

(Ex. 77) and mailed to Forster at Issaquah (R. 2736-

2737). The checks showed salaries of $6,000 a year

to each of these parties (R. 2738-2746) although For-

ster received a substatial portion of them. Basket, a

widow, who was working for the company, was paid

$170 per month salary and her testimony confirms

Schneider, the other officer, in the method used to

channel funds to Forster. An examination of Exhibits

203, 204, 206, 207, and 208 is an interesting example

of a plan cleverly conceived, deliberately executed for

the sole object of tax evasion which finally resulted

in failure.

How can there be a sincere claim that the defense

was based upon complete reliance on the bookkeeping

and accounting be asserted? Nowhere was it shown



15

that Taylor had anything except knowledge of the di-

versions at Issaquah and the payment of thousands

of dollars of personal expenses under deceptive record-

ings. In fact, the record abundantly reveals Forster

and Erickson's participation, which may or may not

have been known to Taylor, but resulted in a skillful

evasion of taxes.

THE INSTRUCTIONS

The appellant found no fault with the Court's

original instructions which clearly and definitely made

willful evasion an essential element of the charge. A
portion of the court's charge is set forth on page 16

of appellant's brief. There was no objection to these

instructions except the use of the words "reckless

disregard." In fact, counsel for the appellant in his

exception to the supplemental instruction stated in re-

ferring to it "* * * except for the use of the words

'reckless disregard' was a full and complete instruc-

tion in that particular as I view it." (R. 2676)

The court gave a clear and complete definition of

reasonable doubt and required the Government to

prove "every essential element" (R. 2648) and again

cautioned the jury : "If you find him innocent, say so.

Remember at all times that a defendant must be ac-

quitted if any reasonable doubt remains in your

minds." (R. 2650)
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The court fully defined the three essential ele-

ments (R. 2655), and then again states: "On the other

hand, if you have any reasonable doubt as to any one

of these three elements you should acquit the partiu-

lar defendant concerned as to such count" (R. 2657).

And on the same page the court stated: "What con-

sideration you are to give the evidence as to these

items in connection with the remaining two essential

elements, namely, each defendant's knowledge that

substantial tax was owing, and whether there existed

a willful attempt on the part of any or all of the de-

fendants to evade any of it, is a matter left exclu-

sively and entirely to your determination." (R. 2657)

The court warned against imputed crime to a de-

fendant because of the acts of another and required

knowledge of the return and the falsity thereof and the

filing with intent to evade tax (R. 2662).

The court stated that good faith was a complete

defense and cautioned about bona fide mistakes and

required a specific wrongful intent "as compared to

a genuine misunderstanding of what the law requires

or a bona fide belief that certain receipts are not tax-

able" (R. 2662-2663), and then cautioned, "Likewise,

NEGLIGENCE or CARELESSNESS in handling

books of account, in providing information to be used

in preparing income tax returns, or in handling busi-
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ness affairs is not equivalent to fraud with intent to

evade tax." (Our emphasis) (R. 2663).

Again the court cautioned : "It is not necessary to

prove that the tax due was actually evaded but it is

necessary to prove that there was a WILLFUL and

POSITIVE ATTEMPT TO EVADE THE TAX in

any manner or to defeat it by any means." (Our em-

phasis) (R. 2661).

These instructions cover thirty pages of the print-

ed record. Evasion was referred to twenty-one times,

and the court cautioned about willfulness sixteen times

and mentioned knowledge and intent forty times.

From this repetition it must be apparent that there

was no doubt the jury had the issues clearly defined.

The defendants are always entitled to fair instructions

and such were given, and any questioned wording is

surrounded by clear and positive language requiring

SPECIFIC INTENT TO EVADE AS AN ESSEN-

TIAL ELEMENT. No court is required to conform

to a fixed formula of wording, nor is a defendant

entitled to lift out of context isolated paragraphs of

a charge as the basis of error.

A review of the instructions makes it difficult

to visualize how the court could have more clearly made

willfulness an essential element in the crime of tax

evasion. The instructions should be considered as a

whole, because set forth therein the element of will-
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fulness is inextricably entwined with specific intent

to evade known taxes, and an isolated paragraph could

not affect them.

We cite a recent case, yet unreported, decided by

the Sixth Circuit December 22, 1955, in which it was

said:

"The court's instructions with respect to this tes-

timony contained no incorrect statement of law or
fact; it is objected to only because it denominated
appellant's conduct, if Bruns were believed, as
'wrongful and criminal,' and might, therefore, in

effect, cause the jury to find appellant guilty of a
crime for which she had not been indicted. Viewed
against the context of the instructions as a whole,

we think that the court's language could not have
misled the jury in the respect charged." Cotting-

ham V. U. S., 54 U.S.T.C. 338.

ADDITIONAL OR SUPPLEMENTAL
INSTRUCTIONS

The appellant assumes that before the supple-

mental instruction was given it was obvious that the

jury at that time had not agreed on a verdict as to any

of the defendants, and assumes that the instruction

resulted in a conviction of the appellant. If one were

able to go outside the record, the answer to that fact

would be otherwise. There were three defendants

and ten hours after the supplemental instruction, the

jury returned a verdict acquitting defendants Erick-

son and Taylor. The jury had been deliberating when
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they asked for the supplemental instruction. They did

not ask that complete instructions be read but confined

themselves to a single request. The court complied.

If the jury desired ''good faith" or "mistake" instruc-

tions, it can be assumed it would have requested them

in the supplemental instructions. The lower court

referred to the previous instruction that the acts

charged in the Indictment were alleged to have been

done willfully and knowingly and that those acts to be

actionable must have been done voluntarily and pur-

posely and with a specific intent to do what the law

forbids with bad faith and an evil motive (R. 2674).

By specific reference, therefore, the court advised

concerning the test of intent necessary to support con-

viction of the crimes charged, not of some unrelated

or unmentioned crime. Similarly, all references con-

cerning specific intent, knowledge of and purpose to

violate the law, reckless disregard of the law, and will-

fulness as used in a criminal statute can be considered

to refer only to the criminal statute or the law which

the jury had been advised applied to this case. It is an

extremely far-fetched argument to suggest that the

failure to repeat od infinitum the identity of the stat-

ute involved and the nature of the crime under con-

sideration is error.

Bollenbach v. U, S., 326 U. S. 607, relied on by

the appellant, does not give support. In that case the
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jury reported it was "hopelessly deadlocked." One

juror asked a vital question which the court failed to

answer, and the jury returned again in twenty min-

utes for further instructions. Defense counsel then

objected to the court's failure to answer. The court

refused other defense requests and gave an equivocal

instruction, and five minutes later the jury returned

the verdict. The decision of reversal was not unani-

mous, but the quick time element of the verdict appar-

ently influenced the decision.

The cases cited by the appellant as following the

Bollenbach decision are not on the supplemental in-

struction phase but on equivocal instructions and will

not further be discussed.

"KACHLEIN AFFAIR"

We might well quote Judge Lemmon's observa-

tion in Mitchell v. U. S., 213 F. 2d 951-953 as an an-

swer to this claimed error:

"It is familiar technique for an appellant to seize

upon every peccadillo committed by the lower
court and magnify it until it becomes a blunder
of major proportions."

This is demonstrated on pages 70-71 of the ap-

pellant's brief where the words "conspiracy" and

"framed" are recklessly used. In his opening state-

ment counsel for Taylor said he would submit



21

"a series of circumstances which I would like now to

summarize for you" (R. 87), and he did — and all the

things he stated, he proved— and the record itself

abundantly shows and the appellant's brief confirms

that Forster tried to make Taylor the scapegoat for

his derelictions, and still does.

Each of the eight points referred to in the ap-

pellant's brief (P. 70-90) was established by proof.

As a matter of fact there was little disagreement as

to what had occurred. A difference arose as to the

construction to be placed upon such activities. The

Government in the preparation of the case concluded

that all three defendants had worked in unison and

were each guilty of the attempted evasion and that

they all should be tried together because separate

trials would result in confusion of issues and attempts

to shift culpability.

On January 6, 1954, three weeks before the trial

of the case, co-defendant Taylor moved for severance

and supported it by affidavit in which he recited that,

in a trial with Forster and Erickson, the proof would

show a strong case against them. Forster had

inserted in the newspapers various statements em-

phasizing Taylor's personal plea of guilty to income

tax evasion and his troubles resulted from his alliance

with Taylor. Taylor in his affidavit referred to an
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''artful campaign" by Erickson and Forster "to fix

upon him responsibility for their own acts." (R. 10-15)

At that time George Kachlein, who had been the

attorney for Taylor in his personal tax difficulties,

knew that the defenses of Forster and Taylor were

to be hostile. In this setting, counsel for the appellant

stated to the court he opposed Taylor's motion for sev-

erance, and if the court intended favorably to consider

it, he desired to be heard (R. 2788-2790). It would

appear that Mr. Kachlein and all counsel for the ap-

pellant believed that the proof of Taylor's "sloppy

bookkeeping" could be their defense. It is to be noted

that after Kachlein withdrew as counsel he remained

in attendance at the counsel table and testified as a

witness on behalf of Forster. Kachlein was Tay-

lor's attorney when he met with the agents on April

25, 1950, in connection with Forster's tax matters.

He made the statement that if errors were made "it

was undoubtedly due to the sloppy accounting work of

Mr. Hicks Taylor" (R. 354-355). Kachlein knew of

possible fraud action in August 1950 (R. 2516-2517).

Forster employed Kachlein at the end of March 1950

(R. 1356). Kachlein and Forster went to Washington,

D. C. about taxes (R. 1426), and Kachlein did not ad-

vise after April 25, 1950, that there was any conflict

of interest (R. 1597-1598). Taylor's work sheets were

in Forster's possession and Kachlein did not tell Taylor
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he was delivering Taylor's work papers to the agents

(R. 1614). During this period Taylor was in prison

and thought Kachlein was representing him until Oc-

tober. Counsel for Forster stipulated in open court

that Kachlein represented Taylor until October 27,

1950 (R. 1608).

There is a wide difference between representing

parties in civil matters and finding a conflict of in-

terest, and a much stricter standard is required when

a criminal case involves two clients with conflicting

interests, and more certainly when one becomes counsel

for one of the defendants and a witness in his behalf.

The record shows that during the opening state-

ment of Taylor's counsel, no objection was made to his

remarks by appellant's counsel nor request made that

it be restricted or disregarded. The court denied the

motion for mistrial, and had for the protection

of the defendants previously made an extended

statement stressing that opening statements were

not evidence of any kind (R. 92). The Government

took the position from the beginning that these matters

were immaterial, and the court instructed the jury

that the matter was an issue between Taylor and

Forster, and no part was introduced by the Govern-

ment (R. 2437). Throughout, the Government ob-

jected to the introduction of such evidence (R. 2451,
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2479-2481, 2498), and at the conclusion the Govern-

ment moved to strike.

"Mr. Moriarty: At this time the Government
moves to strike the testimony of Mr. Kachlein as
immaterial and irrelevant and under the position

that the Government has taken we indulge in no
cross examination."

Again

:

"The Court: The Government, in view of their

position waives cross examination.

"Mr. Moriarty: No interest in the contro-

versy." (R. 2509)

The Government in its closing argument endeav-

ored to clarify the matter when it was stated:

"This Exhibit, A-142, was put into evidence dur-
ing the side show about the Kachlein episode, in

which we have at all times and do now disavow
any connection with and have no part in, * * *"

(R. 2642)

It is apparent here that the Forster defense

wished Taylor in the case for their own purposes.

They opposed the severance in the first instance and did

not join Taylor's counsel during the other times when

he urged it throughout the trial. They knew at the outset

there was a conflict and while Taylor on October 25,

1950, had released Kachlein in civil matters to Forster,

when the indictment was returned Kachlein knew that

the defense of Forster had to be an attack on Taylor.
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Kachlein could have withdrawn then, but for reasons

of his own, remained. A dual interest was present

in the civil matters between Taylor and Forster and

it surely became a more delicate matter in the crimi-

nal proceedings.

By counsel's own action, he invited the situation.

Taylor in this plight had no alternative but to pre-

sent the facts, for what more powerful argument could

have been made by Forster than that Taylor's own

attorney had turned against him and in the criminal

proceeding had espoused the cause of the co-defend-

and and was to be his witness.

There was no substantial conflict on the facts in

the Kachlein affair and it was part of the picture.

No harm was done to the appellant by its exposition.

The Government took no part in the proceeding and

urged its exclusion.

The incompetency of Taylor's accounting had been

fully reviewed by the appellant's experts and all of the

Taylor-Kachlein relationship had been exhaustively

examined. The record fails to show any prejudice

and, in fact, the appellant argues in his brief the proof

vindicated Kachlein.

In the closing arguments the Court permitted

counsel for the appellant one-half hour after he had

made his closing argument to answer Taylor's coun-
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sel's contention about Kachlein. Every consideration

was given to each of the contending parties to present

this immaterial phase of the case, and if the charge

was unfounded, as appellant claims, it should have

redounded adversely to Taylor.

The prosecution did everything possible to elmi-

nate the Kachlein-Taylor relationship but it found its

way in because of the peculiar circumstances of the

case. The Appellate Court should seriously consider

noting this error because, if it does, the door will be

opened for skillful counsel to have a "conflict" arise

between co-defendants and provide an "ace in the

hole" for review on appeal.

REBUTTAL WITNESSES

We shall group together the answer to the ap-

pellant's arguments relative to rebuttal witnesses. The

trial of the case was lengthy, lasting from January 29

to May 14, 1954. About four hundred exhibits were

received in evidence and many witnesses testified. The

printed record covers six volumes, and it is incomplete.

The court permitted evidence of Forster's association

with Taylor from 1928 through the years of the In-

dictment. Seventy thousand dollars was paid by the

appellant to a firm of national certified public

accountants for an audit and $60 a day was paid to

a certified public accountant who remained through-
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out the trial at the appellant's table to assist in the de-

fense. Three certified public accountants testified in

detail as to the inaccuracies of licensed public account-

ant Taylor's procedures. Bankers were called, and all

of the rebuttal witness except Ellis had testified at

length regarding the matter. Gorans, the accountant,

had reviewed the books and found irreconcilable items

and had referred to Finstad and Utgard digit "1"

which concerned Egeness in extenso (R. 527-533). The

Government had objected to this evidence as it merely

demonstrated some inaccuracies on Finstad and

Utgard's books and the issue before the jury was the

amount received from Finstad and Utgard by Forster

which was unrecorded. The Government's position

was that inaccuracies were beside the question. Gorans

had stated that if the records of Issaquah and Alpine

dairies had been properly entered they would have

reflected all the income (R. 600, 799).

Taylor had stated in his cross examination by

appellant's counsel that he did not make the changes

on Finstad's and Utgard's books and did not know

they had been changed (R. 2113) and when pressed as

to who added the figures answered, '1 would say Mr.

Egeness" (R. 2114-2115). That this was Taylor's

guess is demonstrated in his testimony (R. 2116-2117).

Taylor had already been rebutted once in connection

with a collateral matter and these alterations had
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been charged to him by Schneider in his testimony

(R. 2765).

It is to be noted that the Renton Ice and Ice Cream

Company and Finstad and Utgard's books were col-

lateral matters. These companies were sources of in-

come which came to Forster which was not reported

by him or the Issaquah Creamery Company. Long prior

to the offer of the impeachment testimony three

certified public accountants had explored all of Taylor's

working papers and the records [which items remained

in the custody of Forster and his counsel up to the time

of trial] . Gorans, in chief, had for days discussed minus

cash and minus inventories and had expressed his

opinion that it was not possible to have such items. He

carefully avoided in the seventy thousand dollar audit

testimony anything about the unrecorded income in

Exhibit 55, Account No. 198 — the personal savings

account of Hans Forster (R. 571). He admitted that

there was an account to which Forster' s drawings for

personal expenses could be charged (R. 591).

Throughout the trial Taylor's work had been the

subject of corrections and counsel had twenty-one pages

of the record about a 1932 audit, which was nearly fif-

teen years prior to the indictment. Taylor also gave an

explanation of minus inventory (R. 2088-2089) and an

explanation of minus cash. Taylor, during his ex-

amination, freely admitted the manipulation of cash
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items and that they did not mean cash on hand

(R. 1958-1971, 2003-2007, 2286-2290). Under cross

examination he explained how he shifted accounts re-

ceivable into cash (R. 2286-2290) and that two state-

ments issued on the same day to banks differed in cash

in the sum of $8410.79 (R. 1960-1961), explaining

they were for credit purposes. Taylor finally admit-

ted to appellant's counsel that balance sheets tell

"many stories" (R. 1981).

Phillip Strack, Forster's banker, testified in chief.

He was called back in rebuttal to answer a question set

forth on page 54 of appellant's brief. In support of the

argument that he should be allowed to express an opin-

ion, counsel refers to exhibits which were dated in 1933

and 1934 and the reading of the question propounded

calls merely for an opinion and does not call for a fac-

tual answer. What Taylor meant by "cash" had been

laid bare before the jury. Mr. Strack's statement that

he would not have relied on a financial statement if an-

other statement was outstanding, would be merely an

expression of his opinion, and what is meant by "cash"

was understandable by the jury. What was there

to rebut?

Donaldson, Forster's banker, in his direct testi-

mony discussed the financial statements for the indict-

ment period (Ex. 121-130, R. 2677-2692) and had

reviewed them with Forster and Taylor, including the
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1949 statement, and identified Exhibit 134 as a state-

ment prepared from information supplied by Forster

when Taylor was not present (R. 2697). He further

had testified that monthly statements were sent to

Forster at Issaquah (R. 2712) and averred that For-

ster understood cash on hand and accounts receivable

and other items (R. 2715-2716) and that the bank

knew he had a savings account at Issaquah. The

question addressed to Mr. Donaldson, in part reading,

"What significance is there to you of the entry cash on

hand and in the banks," in the light of the record

means little. A jury must be presumed to know the

plain import of simple English and they did not

need the advice of Forster's bankers. Forster's certi-

fied public accountants had taken care of that long

before and such testimony could not help Forster's

defense.

The Egeness rebuttal would have added nothing to

the case but confusion. It was a collateral matter

about alterations on the books of Finstad and Utgard

which were not pertinent. Egeness had testified in

chief and the opportunity had been afforded to inquire

into these matters. The court rather com.pletely elimi-

nated Finstad and Utgard from consideration in its

final charge to the jury (R. 2656-2657), but in any

event, the gist of the offense was not whether Egeness

or Taylor had altered the books of Finstad and Utgard,
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but whether Forster had evaded taxes and Taylor had

assisted him.

The proffered rebuttal by Quentin Ellis is a unique

attempt to allege error, and the assertion that knowl-

edge on Taylor's part of Forster's savings account

was a vital issue strains the imagination.

The argument in its entirety loses sight of the

manipulations at Issaquah. Taylor's knowledge of it

merely implicated him further in the scheme. It did

not free Forster from responsibility. It would seem

that the testimony of Ellis could have been put on by

Forster as a part of his case but he elected not to do

so, and then in the closing days of the trial desperately

attempted to destroy Taylor by any means.

When counsel for the appellant cross examined

Taylor and asked if Ellis was the man Taylor talked to,

Taylor stated he did not recollect— it was not clear in

his mind (R. 2124-25), and when further pressed,

stated that he had some 35 or 30 accounts that went

through the bank and it was pretty hard to single out

to whom he had talked (R. 2130). All of the foregoing

matters occurred on cross examination in the closing

days of the trial. It was conceded it was not in rebuttal

of the Government's case and Ellis was allowed, over

objection of Taylor's counsel, to relate that he had

discussed with Taylor the financial statements

(R. 2404).
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A reading of the discussion by counsel and

the court (R. 2404-2412) should be interesting.

The defense had a mystery witness which they wished

to use. Taylor had not been able to identify whom he

had talked to but Forster's defense produced one Ellis.

His testimony could give no answer to the Govern-

ment's case. It would not have helped Forster a bit,

but if Taylor knew there was such an account, it would

have tended to involve him further, if possible. Forster

received the money and did not report it, and whether

Taylor or Egeness altered the books did not mean a

thing because the alterations did not affect the receipt

by Forster of the funds. The court's ruling in effect

closed further examination on a collateral matter

which did not concern tax evasion and kept the real

issue before the jury.

THE BLOCK CASE

Were it not for the decision in Block v. U. S., 221

F. 2d 786, the appellant's points on pages 16 to 48

of the brief would be without merit. We do not pro-

pose to burden the Court with extended discussion of

the Block case and its predecessors and successors. The

Block case has been ably analyzed by more capable

counsel and at present there is pending an en banc hear-

ing in Herzog v. U. S. 226 F. 2d 561, in which the in-

structions on willfulness will be further examined. It
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is sufficient to say that the Block case was decided

sua sponte; that it ignored the previous holdings of

the court and has not been followed in later decisions.

Expressions of disagreement and intimations of sub

silentio overruling it, have been observed at pages 567

and 570, Herzog, supra.

The instruction in the instant case has a marked

distinction from the Block case in that it does not use

the words "careless disregard," eliminates '^negli-

gence," and substitutes in place thereof "reckless dis-

regard" (R. 2675), which indicates something far be-

yond negligence such as rashness, unrestraint, com-

plete indifference to duty.

Reckless action supplies specific intent even in

homicide cases. It becomes increasingly apparent that

an individual word cannot of itself completely define

the entire charge. It is not intended to, and this ap-

pears to be a parting point in the Block case.

We discuss briefly some of the appellant's cita-

tions.

In Hargrove v. U, S., 67 F. 2d 820, 823, the Court

made this statement:

"A man may have no intention to violate the law
and yet if he willfully and knowingly does a thing

which constitutes a violation of the law he has

violated the law."
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U. S. V. Martell, 199 F. 2d 670, contains this state-

ment:

''Strangely enough, members of the jury, there is

no wilfulness needed in an income tax case."

Morissette v. U. S., 342 U. S. 246, cannot give

substance to the propriety of the use of willfulness

because that case involved a theft of Government prop-

erty which the defendant claimed was abandoned,

and the Supreme Court quite properly held that the

trial court was in error when it refused to permit the

defense to show the defendant thought it was aban-

doned property and instructed the jury:

''He had no right to take this property * * * [A]nd
it is no defense to claim that it was abandoned, be-

cause it was on private property."

This Court in Legatos v. U. S., 222 F. 2d 678,

685-687, observed the Morissette case has no standing

as an authority in an evasion case for the court there

instructed that intent was not an element of the

offense.

In Friedberg v. U. S. (1954) 348 U. S. 142, the

Supreme Court gave tacit approval to the Murdoch

rationale

:

"The Court instructs you that the word 'wilfully'

means not only intentionally or knowingly, but
done with a bad purpose * * * without justifiable

excuse * * * stubbornly, obstinately, and perverse-
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ly." (Instruction set forth at 53-2 U.S.T.C. par
9631)

This conviction had been affirmed in Friedberg

V. U, S., (6th Cir.) 207 F. 2d 777, and the Court said:

"* * * the Court delivered to the jury a clear and
correct charge, in which the rights of appellant
were fully protected with extreme care,

* * *>>

Bateman v. U. S., (9th Cir. 1954) 212 F. 2d 61

on the questioned definition, the Court said at page 70

:

"As often occurs counsel has singled out one in-

struction in claiming error without regard to the

instructions considered as a whole. The instruc-

tions on intent, given by the Court, correctly stat-

ed the law, were plain and understandable, and
left no room for doubt in the minds of the jurors."

The same instruction (page 140 of its record on

appeal) was given in the case of Remmer v. U. S.,

205 F. 2d 277, 290, and the Court said:

"* * * instructions given fully protected the rights

of the appellant."
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CONCLUSION

The appellee respectfully submits that the instruc-

tions were correct, the appellant was not prejudiced

by any occurrence at the trial and was convicted on

substantial evidence. The judgment of the court below

should be sustained.

CHARLES P. MORIARTY
United States Attorney

Attorney for Appellee
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QUESTIONS PRESENTED

The issues on this appeal are framed by the Specifi-

cation of Errors set forth in appellant's brief. The

second and third questions stated by appellee on pages

1 and 2 of his brief are not questions raised by this ap-

peal. They do not relate to any order or ruling to which

appellant objects as having introduced error into the

record below. The statement of these questions can

only be an attempt to induce this Court to decide this

appeal upon its view of the evidence, rather than upon

the issues which the appellant has brought before it.

"COUNTER-STATEMENT OF THE CASE" AND
"EVIDENCE OF FORSTER EVASION"

These phases of the appellee's brief do not go to the

specific issues raised on this appeal. The only possible

purpose of this summation of the evidence is an at-

tempt to show that the evidence of appellant's guilt

[1]



was so overwhelming that the errors assigned by the

appellant were not prejudicial.

Appellant's view of the evidence differs sharply

from that of appellee. We believe that the record con-

tains substantial evidence of lack of any willfulness

on the part of appellant. To the extent that it is neces-

sary to review the evidence to determine if the claimed

errors were prejudicial, appellant has done so in his

opening brief.

It would, however, be unfair to the appellant to leave

unchallenged many of the statements and omissions

contained in appellee's summation of the evidence.

Therefore, appellant's view of this evidence is con-

tained in the Appendix to this brief insofar as it is not

directly germane to the issues raised by this appeal.

REPLY ARGUMENT

I. The Supplemental Instruction to the Jury Was
Erroneous

Appellant does not dissent from the comments of

appellee upon the trial court 's instructions as set forth

in pages 15-17 of his brief. Appellant does not appeal

from any matter contained in the original instructions.

The heart of this appeal is the additional instruction

on the subject of willfulness which was given at the

special request of the jury and which appellant, upon

the authorities stated in his opening brief, believes to

be erroneous.

Appellant does take issue with appellee's statement

(appellee's brief, p. 17) that "The instructions should

be considered as a whole * * * " for the reasons set forth



in Mr. Justice Frankfurter's opinion in the case of

BoUenhach v. United States, 326 U.S. 607. Moreover,

as appellant has stated in his opening brief, the error

in the instant case is greater than that in the BoUenhach

case because the trial judge made it plain that by the

additional instruction he was giving to the jury a sepa-

rate, independent and alternative standard by which

the jury might decide the issue before them. This, in

effect, constituted a direction by the trial court to dis-

regard the previous instructions if the jury found the

additional instruction easier to use.

Appellee attempts to distinguish the BoUenhach de-

cision on the ground that the trial court there gave '

' an

equivocal instruction." He states that the cases cited

by appellant as following the BoUenhach decision

" * * * are not on the supplemental instruction phase

but on equivocal instructions * * - " (appellee's brief,

p. 20).

The distinction, if there be one, favors the appellant.

For the supplemental instruction given by the trial

court was not only "equivocal," but in fact has been

held by this court to be "plain error." Bloch v. United

States (C.A. 9, 1955) 223 F.2d 297.

As noted at pages 43 and 92 of appellant's brief,

Herzog v. United States (C.A. 9, 1955) 226 F.2d 561,

did not overrule the substantive aspect of the Bloch

cases. The question there was procedural and this court

held that an appellant who has not taken exception to

a portion of the charge, as required by the Federal

Rule of Criminal Procedure 30, may not assign that



portion of the charge as error under the provisions of

Federal Rule of Criminal Procedure 52(b).

Appellee has failed to distinguish the language com-

plained of in the additional instruction before this

court from that used in the Bloch case. The word "neg-

ligence" is not used in the Bloch instruction as stated

by appellee on page 33 of his brief. In fact, the Bloch

instruction which this court held to be "plain error"

was less damaging than the additional instruction in

this case since it did not include the dubious words

"stubbornly, obstinately, perversely." Such words do

not measure up to the criterion of the felony of tax

evasion : the specific wrongful intent to evade a known

tax obligation.

It must be pointed out that the appellee's citations

from Hargrove v. United States (C.A. 5, 1933) 67 F.2d

820, and U7iited States v. Martell (C.A. 3, 1952) 199 F.

2d 670, are in each case taken from the decision of the

trial court w^hich was reversed on appeal. Both cases

are correctly cited in the brief of appellant at pages

34-35.

Appellant does not rely upon the case of Morissette

V. United States, 342 U.S. 246. The issue in that case

was an erroneous instruction the matter of presumption

and the case is cited in the brief of appellant only be-

cause it is fundamental to the decision in Legatos v.

United States (C.A. 9, 1955) 222 F.2d 678, wherein the

Murdoch instruction (see footnote 3, page 22, appel-

lant's brief) was also used.

Appellee cites the case of Friedherg v. United States,

348 U.S. 142, as lending approval to the use of the Mur-



dock instruction. Only a portion of the Murdoch in-

struction was there used; elements are specifically

omitted which this Court found to be erroneous in its

decision in the Block case/ Moreover, there was no ex-

ception by appellant to this portion of the charge and

it does not appear that this instruction was raised or

argued on appeal. Indeed, the opinion in the Court of

Appeals (C.A. 6, 1953) 207 F.2d 777, shows "no excep-

tion being taken to the charge."

The same is true of Bemmer v. United States (C.A.

9, 1953) 205 F.2d 277, where it appears that the use of

this instruction was not one of the issues raised on ap-

peal, argued or determined by this Court.

Appellant contends that the brief of appellee has in

no way met appellant's basic argument on this phase

of the case: That the Miirdock language has been de-

clared erroneous by this Court in the Block case ; that

the giving of the additional, separate and erroneous

instruction on willfulness at the special request of the

jury was prejudicial error.

II. The "Kachlein Affair" Should Have Been Excluded

From the Trial

Appellee's brief firmly substantiates the argument

contained in the brief of appellant that the introduc-

^This language, declared erroneous in the Block case,

was not used in the Friedherg case: "It [willfulness]

includes doing an act without ground for believing

that the act is lawful. It also includes doing an act

mth a careless disregard for whether or not one has
the right so to act." Such language was used in the ad-
ditional instruction assigned as error in the instant

case.
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tion of this issue into the trial was erroneous. The Gov-

ernment's position, as indicated by the brief of appel-

lee, is that this issue was immaterial and irrelevant.

Thus, appellee states, at page 23 of his brief, that

:

"The Government took the position from the

beginning that these matters were immaterial

Page 24 contains Mr. Moriarty's statement, in sup-

port of his motion to strike, that the testimony of

Kachlein was "immaterial and irrelevant."

Appellant contends, at page 25 of his brief, that

:

"The Government took no part in the proceed-

ing and urged its exclusion."

And appellee concludes at page 26 of his brief that:

"Every consideration was given to each of the

contending parties to present this iynmaterial

phase of the case * * * " (Emphasis supplied)

The fact that the Government took no interest in this

issue does not expunge the error from the record. If

the issue was irrelevant and immaterial, as contended

by appellee, it was error to permit the jury to consider

it.

The reasons for the exclusion of this evidence are

plain. Materiality relates to the ''factum prohandum''

or the proposition to be established in the case. Rele-

vancy relates to the "factum probans" or the facts

evidencing the proposition to be established. To state,

as appellee has done, that the Kachlein issue is imma-

terial is to state that it is wholly outside of the propo-

sitions which were sought to be established by this case,

i.e., the guilt or innocence of the defendants. Once it is

understood that immateriality imports a foreignness



to the propositions to be proved in a particular case,

the reasons for the necessity of its exclusion are clear,

as is the prejudice inherent in the admission of such

testimony.

What is logically relevant may also be excluded on

the grounds of practical policy. The reasons are set

forth by Wigmore at § 29(a) of Wigmore on Evidence

as follows:

"For example, the moral disposition of an ac-

cused may be probatively of considerable value as

indicating the probability of his doing or not do-

ing a particular act or crime, yet it may be ex-

cluded because of the undue prejudice liable to be

caused by taking it into consideration ; for its pro-

bative value may be exaggerated, and condem-
nation be visited upon him, not for the act, but

virtually for his character * * * Again, in proving

the dangerous qualities of a place or a machine,

repeated instances of its injurious operation would
be of high probative value; yet the unrestricted

admission of such instances might result in so

multii^lying the subordinate issues in a cause that

confusion of mind would ensue and the main con-

troversy would be lost sight of in the great mass of

minor issues * * * "(Emphasis the author's)

No more brilliant example of the correctness of this

policy can be found than in this case. For weeks at a

time the attention of the jury was comjjletely dis-

tracted from the principal propositions of the case to

the admittedly immaterial issue of the Kachlein-

Taylor relationship. Nothing could have more seriously

prejudiced the appellant in the defense of a tax fraud

case for this was an accusation of yet another fraudu-

lent conspiracy.
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Appellee contends that no harm was done to appel-

lant by the exposition ^of this issue because appellant

had every opportunity to present his side of the case.

The harm to the appellant was not in the handling of

the issue once it had been admitted, but in admitting it

at all. Treatment of issues which are immaterial and

irrelevant in the most scrupulously fair manner, can-

not justify their initial entry into the record.

Appellee insists that after the indictment was re-

turned, " * * * Kachlein could have withdrawn then,

but for reasons of his own, remained" (appellee's brief,

p. 25).

Kachlein 's withdrawal could not have prevented

Taylor's counsel from attempting to inject this issue

into the case. For the so-called "issue" was in existence

on the day that Taylor released Kachlein as his attor-

ney. The solution to this problem was not the with-

drawal of Kachlein but the withdrawal from the jury

of this immaterial and irrelevant issue.

Appellee states that:

"Forster employed Kachlein at the end of

March, 1950 (R. 1356). Kachlein and Forster went

to Washington, D.C., about taxes (R. 1426), and
Kachlein did not advise after April 25, 1950, that

there was any conflict of interest (R. 1597-1598)."

(Appellee's brief, p. 22)

The inference is that Kachlein accompanied appel-

lant to Washington, D.C., prior to April 25, 1950. The

fact, as shown by the testimony of appellant (R. 1427-

1428) is that he and Kachlein went to Washington in

late 1950 or early 1951, clearly after Taylor had re-

leased Kachlein as his attorney.



The suggestion is contained at page 24 of appellee's

brief that Taylor had released Kachlein on October

25, 1950, in "civil matters" only. We believe that the

record is clear that on October 25, 1950, there was a total

severance of the relationship of Taylor and Kachlein

insofar as all of the affairs of appellant were con-

cerned.

The appellee's concession that this issue was immate-

rial and irrelevant should lend strength to appellant's

own argument on this phase of the case. The ultimate

effect of this issue must have been upon the credibility

of appellant, for Taylor was acquitted in spite of ap-

pellee's belief that there was more than sufficient evi-

dence of Taylor's guilt and appellee's statement, at p.

12 of his brief, that

:

" * * * we think the record shows they [Taylor

and Erickson] actively participated in the eva-

sion.
'

'

III. Appellant's Offered Rebuttal Testimony Was Erro-
neously Rejected

The basic error in appellee's concept of the admissi-

bility of the rejected rebuttal testimony upon which

appellant assigns error arises from his viewpoint that

the only issues in the case were those framed by the

Government. In referring to the proffered rebuttal tes-

timony of Egenes, appellee states, at page 27 of his

brief

:

"The Government had objected to this evidence

as it merely demonstrated some inaccuracies on

Finstad and Utgard's books and the issue before

the jury was the amount received from Finstad and
Utgard by Forster which was unrecorded."
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With respect to the proffered rebuttal testimony of

Ellis, appellee states at page 31 of his brief:

"The proffered rebuttal by Quentin Ellis is a

unique attempt to allege error, and the assertion

that knowledge on Taylor's part of Forster's sav-

ings account was a vital issue strains the imagina-

tion.
'

'

The proposition which the prosecution sought to

prove was that the appellant, Taylor and Erickson,

had acted jointly to evade the income taxes of appel-

lant and of Issaquah Creamery Co. The proposition

which the appellant sought to prove was that he had

not willfully evaded tax and that he had relied in good

faith upon his bookkeeping and accounting personnel.

These issues raised by appellant were as valid as the

issues submitted by the prosecution. The jury's deci-

sion was bound to rest upon the evidence adduced in

support of the issues as framed by the various parties.

If vital testimony in support of the issues raised by

appellant was rejected, the effect was bound to be

prejudicial. It should never be forgotten that the testi-

mony of appellant and of Taylor was frequently in

direct conflict; and that appellant was convicted and

Taylor acquitted.

The principle upon which the admissibility of evi-

dence in support of the issues raised by appellant rests

is well stated in Wigmore on Evidence, at § 36

:

"It has thus been seen that every evidentiary

fact or class of facts may call for two processes

and raise two sets of questions: (1) the admissi-

bility of the original fact from the proponent; (2)

the admissibility of explanatory facts from the

opponent.
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''(1) The first is subjected to the test whether
the claimed conclusion is a probable or a more
probable one, having regard to conceivable inter-

pretations of the fact * * *

"(2) The second process consists in explaining

away the original fact's force by showing the ex-

istence and probability of other hypotheses; for

this purpose other facts affording such explana-

tions are receivable from the opponent * * * "

Appellant has attempted carefully to analyze the

significance of the offered rebuttal testimony in his

opening brief (pages 47-70) and will not now attempt

to repeat that analysis. It is sufficient to say that in

each case the purpose of the testimony was two-fold:

To show the commission of affirmative acts by Taylor

indicative of his jDrimary responsibility; and to show

the utter want of credibility of Taylor's testimony.

Appellee's statement, at page 30 of his brief, that:

"The court rather completely eliminated Fin-

stad and Utgard from consideration in its final

charge to the jury (R. 2656-2657) * * * "

is not factually correct. The trial court in that portion

of the charge referred only to certain payments to Mary

Finstad arising out of the contract for the purchase of

the enterprise by appellant. Other matters at Finstad

& Utgard were not excluded from the attention of the

jury.

In summary, the offered rebuttal testimony went to

the heart of the defense issues raised by the appellant.

Whether Taylor was a practiced and habitual manipu-

lator of financial statements, whether he had knowl-

edge of the principal bank account in which the bulk of

the unrecorded income was deposited and whether he
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was responsible for certain alterations in the books of

one of appellant's corporations were all vital to a true

understanding of the role which Taylor played in ap-

pellant's affairs. Beyond that there was always at

stake the issue of the credibility of Taylor. The rejec-

tion of this rebuttal testimony left the testimony of

Taylor in those respects unchallenged; the verdict of

the jury followed.

IV. The Errors Committed bv the Trial Court Were
Prejudicial to Appellant

"If, when all is said and done, the conviction is

sure that the error did not influence the jury, or

had but very slight effect, the verdict and the judg-

ment should stand, except perhaps where the de-

parture is from a constitutional norm or a specific

command of Congress. Bruno v. United States,

supra (308 U.S. at 294, 84 L.ed. 260, 60 S.Ct. 198).

But if one cannot say, with fair assurance, after

pondering all that happened without stripping the

erroneous action from the whole, that the judg-

ment was not substantially swayed by the error, it

is impossible to conclude that substantial rights

were not affected. The inquiry cannot be merely

whether there was enough to support the result,

apart from the phase affected by the error. It is

rather, even so, whether the error itself had sub-

stantial influence. If so, or if one is left in grave

doubt, the conviction cannot stand." Kotteakos v.

United States, 328 U.S. 750, 764.

There should be little doubt that the errors com-

plained of on this appeal had a substantial influence

and were not harmless errors of the type condoned by

Federal Rule of Criminal Procedure 52(a). That the
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erroneous additional instruction on willfulness was
prejudicial is made clear by the opinion in the Bollen-

bach case where the court said :

"A conviction ought not to rest on an equivocal
direction to the jury on a basic issue. And a charge
deemed erroneous by three circuit judges of long
experience and who have a sturdy view of crimi-

nal justice is certainly not better than equivocal.

The Government's suggestion really implies that, al-

though it is the judge's special business to guide
the jury by appropriate legal criteria through the

maze of facts before it, we can say that the lay

jury will know enough to disregard the judge's bad
law if in fact he misguides them. To do so would
transfer to the jury the judge's function in giving

the law and transfer to the appellate court the

jury's function of measuring the evidence by ap-

propriate legal yardsticks * * *

"In view of the Government's insistence that

there is abundant evidence to indicate that Bollen-

bach was implicated in the criminal enteri^rise

from the beginning, it may not be amiss to remind

that the question is not whether guilt may be

spelled out of a record, but whether guilt has been

found by a jury according to the procedure and

standards appropriate for criminal trials in the

federal courts.

''Accordingly, we cannot treat the manifest

misdirection in the circumstances of this case as

one of those 'technical errors' which 'do not affect

the substantial rights of the parties' and must,

therefore, be disregarded. [February 26, 1919] 40

Stat 1181, c 48, 28 USCA §391, 8 FCA title

28, § 391. All law is technical if viewed solely from

concern for punishing crime without heeding the

mode by which it is accomplished. The 'technical
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errors' against which Congress protected jury ver-

dicts are of the kind which led some judges to

trivialize law by giving all legal prescriptions

equal potency." 326 U.S. 613-615.

When this Court, on petition for rehearing, recon-

sidered the effect of the Murdoch instruction in the

Block case, it based its holding upon the Bollenbach de-

cision :

"The instruction with which we are concerned

goes to the intent, an essential element of the of-

fense. This is not a case of instructions which are

merely ambiguous or confusing or where conflict-

ing instructions deal only with incidental matters

in the trial. As stated in Bollenbach v. United

States, 326 U.S. 607, 613, 66 S.Ct. 402, 405, 90 L.ed.

350, 'A conviction ought not to rest on an equivo-

cal direction to the jury on a basic issue.' It is with

that in mind that we have come to the conclusion

that in this particular case, in the light of the spe-

cific instructions here given, we cannot say as was
said in Bateman and Legatos that the instruction

here involved was not prejudicially erroneous."

The numerous authorities indicating the prejudicial

effect of introducing into this case the so-called "Kach-

lein Issue" are found in pages 83-88 of appellant's

brief. And the prejudicial effect of the rejection of ap-

pellant's proffered rebuttal testimony is best shown by

a consideration of the purposes for which it was offered

as shown in the appellant's opening brief and in this

reply brief and the result which followed its rejection.
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CONCLUSION

For the reasons stated, the judgment of guilty as to

the appellant should be reversed and the cause re-

manded for new trial.

Respectfully submitted,

Tracy E. Griffin

J. Kenneth Brody

Attorneys for Appellant.
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APPENDIX

Certain additional references to the record should as-

sist in correcting the impressions created by those facts

selected by appellee in his " Counterstatement of the

Case" and "Evidence of Forster Evasion."

Appellant had nine years of formal schooling in

Switzerland and had no bookkeeping or accounting

training (R. 830). He served a two-year apprenticeship

as a cheese maker (R. 832) before coming to the United

States. When he acquired an interest in Issaquah

Creamery Co., he maintained the then-existing book-

keeping and accounting arrangements (R. 859-860)

which included the services of Taylor (R. 1510). Appel-

lant was chiefly interested in the operating side of Issa-

quah Creamery Co. and various businesses which he

later acquired, as distinguished from the accounting

and financial aspects of those businesses. He instituted

the production and sale of cottage cheese and ice cream
mix and then developed a fresh milk distribution busi-

ness in the City of Seattle (R. 861-870). This fresh milk

operation later became Alpine Dairy (R. 881-886).

Appellant was the chief salesman for all of his various

operations. He built up the routes, including eventually

70 at Alpine Dairy and 45 at Apex Farms. He secured

the jobbers and the basic wholesale customers of his

businesses (R. 889). Arrangements for an adequate

supply of milk were vital to this business ; and appel-

lant handled all of the relationships of his various busi-

nesses with the milk ]3roducers (R. 889, 922). Appel-

lant was active in the field of labor relations (R. 923),

and was chairman of the Labor Relations Committee

of the Seattle Milk Dealers Association. Appellant was

active in all phases of the dairy industry, serving as a

director of the Washington State Dairy Council, the

Washington State Dairy Foundation, the Seattle Dairy

Foundation and the Northwest and Regional Milk In-



18

dustry Foundation. He served on committees of the

National Milk Industry Foundation (R. 928-929).

Aj)pellant was active in civic and community affairs,

serving as a school district director and as a leader in

community chest activities and the Boy Scouts of

America (R. 928-930). To these varied activities appel-

lant testified he devoted seven days a week, thirty days

a month and 365 days of the year (R. 924).

All of these activities precluded a close acquaintance

on the part of appellant with the bookkeeping and ac-

counting operations of his businesses. Appellant testi-

fied that he was unfamiliar with the books at Simonson

& Forster (R. 875), at Alpine Dairy (R. 886) ; that he

never had occasion to examine the books and records

of Renton Ice & Ice Cream Co. (R. 894) ; and that he

had nothing to do with the arrangements for the distri-

bution of salary checks at that concern (R. 896). Ap-

pellant testified that he did not know how the Finstad

& Utgard purchase price had been set up and he did

not know how payments were made to Mrs. Finstad

(R. 900). Appellant testified that he was unfamiliar

with the financial arrangements of the Daisy Ice Cream

Co. (R. 904-905) and that Taylor set up and himself

ran the bookkeeping and accounting operations of Arc-

tic Gardens (R. 910-911). Appellant testified that Tay-

lor kept the corporate records of Apex Farms while

Keck was in charge of the books (R. 913).

Appellant explained that he watched the costs of his

products and the sale prices in order to determine

whether he was making a profit (R. 925). This consti-

tuted his guide to business policy rather than any de-

tailed knowledge of accounting procedures. On the

vital issue of expenditures charged to the various busi-

nesses, appellant testified that he did not personally

know how these charges had been handled on the books

(R. 935).
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The ultimate fact was that appellant had never made
an entry upon any of his books of account (R. 998):

since he believed that all bookkeeping and accounting

functions were being ably supervised by Taylor (R.

972). It is important to note that appellant was unable

to make any distinction between Alpine Dairy, Issa-

quah Creamery and his own personal funds. He be-

lieved that these were interchangeable since these were
wholly-owned enterprises (R. 1054-1055).

By way of contrast, Taylor was twice president of

the Seattle Association of Licensed Public Accountants

and twice president of the Washington State Associa-

tion of Licensed Public Accountants (R, 1510). He
maintained the general ledger of Issaquah Creamery
Co. and prepared its tax returns (R. 1517-1526). He
was secretary and a director of the company (R. 883).

Taylor set up the books of Simonson & Forster, Inc.,

and was secretary-treasurer (R. 871-874). Taylor set

up the books and bookkeeping department of Alpine

Dairy (R. 881-887). Taylor set uj) the books and rec-

ords of Renton Ice & Ice Cream Co. and was secretary

and treasurer (R. 893-896). He performed the same
function at Finstad & Utgard where he was secretary

and treasurer (R. 896-901). Taylor was an incorporator

of Arctic Gardens, Inc., was secretary-treasurer and

ran the bookkeeping system (R. 909-911). Finally, Tay-

lor supervised the accounting operations at Apex
Farms, Inc., and was secretary-treasurer (R. 911-914).

When, on several occasions, appellant asked Taylor if

he desired additional accounting help, Taylor declined

and "he advised them that everything was under con-

trol, and we didn't need any extra help" (R. 966-967).

It is important to note Taylor's intimate relation-

ship to all of these enterprises in which appellant had

an interest in order to understand Taylor's responsi-

bility in the matter of intercorporate transactions. Tay-
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lor made out all income tax returns which had ever

been filed by appellant, by any member of appellant's

family, or any corporation in which appellant had a

working interest until Taylor's activities were termi-

nated by his prison term (E. 969-971).

Appellee states that diversion of income was accom-

plished by appellant at Issaquah Creamery Co. "with-

out any help from Taylor" (brief of appellee, p. 9) by

means of the deposit of unrecorded receipts into Ac-

count 198, stating that

'

' Taylor had nothing to do with

this account * * * " (brief of appellee, p. 10). Yet, ap-

pellant testified that Taylor had detailed knowledge of

Account 198 and the items which went into it as tne

result of frequent discussions (R. 1133-1434). As an

example, appellant testified that he had discussed with

Taylor those Time Oil Company rebates (R. 1100-

1103) to which reference is made at pages 12-13 of the

brief of appellee.

Reference is made at page 13 of appellee's brief to

certain testimony of Caroline Neukirchen. The quota-

tion appears in its complete form as follows :

"A. He told me that I was not doing anything

wrong; and that he asked me, 'Are you withhold-

ing money from me?'; and I said, 'No, I wasn't

withholding any money'; and he said, 'Well, you
are not doing anything wrong then'; and he says

so far as the quotas go, it was just that these par-

ticular accounts did not have their quota and that

was the reason he wanted me to withhold the ac-

counts, to protect the customer." (R. 143-144)

The testimony of appellant shows clearly the moti-

vation for the failure to record certain sales during a

war-quota period. There was no violation of any Gov-
ernmental law or regulation and the whole situation

arose out of a desire to dispose equitably of certain
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surplus production for which quotas had not been al-

lotted (R. 947-950, 1121-1124). The tax evasion motive

does not appear from the record.

Appellant makes much of the system for the distribu-

tion of salary at Renton Ice & Ice Cream Co. (brief of

appellant, pp. 13-14) leaving the impression that this

was a situation created by appellant. To the contrary,

the testimony of Schneider, the president of Renton
Ice & Ice Cream Co., makes it clear that on every occa-

sion he acted under the instructions of Taylor (R.

2726, 2729, 2731, 2732, 2734, 2737, 2744, 2747, 2748, 2750,

2754, 2755) ; and finally Schneider testified that he per-

sonally saw Taylor alter the accounts payable ledger

of Renton Ice & Ice Cream Co. (R. 2765).

Appellee states (appellee's brief, p. 11) that at a 1950

meeting ''Forster had complained about the profits [of

1949]." This w^as related to the alteration of 1949 ac-

counts payable.

Appellant's testimony (R. 965, 1002) shows that he

did not complain that the profit was too high for tax

reporting purposes, but that he believed the figures

were inaccurate and unrealistic in the light of the busi-

ness experience of past years.
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JURISDICTIONAL STATEMENT

Sam D. Rawson claims a mining claim upon certain

lands belonging to the United States. Pre-Trial Order,

R. 5, 6, 10-12. The United States brought this action to

declare the mining claim void and to enjoin alleged

trespasses on the government land concerned. Pre-Trial

Order, R. 9-10. A final judgment declaring the mining

claim null and void was rendered by the District Court.

R. 50.



The District Court had jurisdiction by virtue of the

fact that the United States is the party plaintiff: 28

U.S.C. sec. 1345. Pre-Trial Order, R. 3. This court has

jurisdiction of this appeal under 28 U.S.C. sec. 1291.

The appeal involves the construction of, but not the

validity of, 30 U.S.C. sec. 22:

"Except as otherwise provided, all valuable mineral
deposits in lands belonging to the United States,

both surveyed and unsurveyed, shall be free and
open to exploration and purchase, and the lands in

which they are found to occupation and purchase,

by citizens of the United States and those who have
declared their intention to become such, under regu-

lations prescribed by law, and according to the local

customs or rules of miners in the several mining
districts, so far as the same are applicable and not
inconsistent with the laws of the United States.

(R.S. § 2319; February 25, 1920, ch. 85, § 1, 41

Stat. 437.)"

STATEMENT OF THE CASE

Sam D. Rawson located a mining claim in Jefferson

County, Oregon. R. 6. The United States thereafter

filed this action in the U. S. District Court for Oregon

against him, claiming that his location was null and void

and praying that he be enjoined from going on the claim

and removing volcanic cinders therefrom, and for judg-

ment for the value of the cinders removed. The action

was tried before Solomon, J., who after entering findings

of fact and conclusions of law, entered a judgment there-

on declaring appellant's mining claim null and void and

granting the relief prayed for. Sam D. Rawson appeals

from that judgment.



The basic facts in regard to appellant's mining claim

are well stated in the agreed facts of the Pre-Trial Or-

der. Appellant's 20-acre claim was located on Round
Butte, "a clearly visible mound of volcanic cinders",

rising about 600 feet above the surrounding countryside.

R. 5.

Paragraph V of the Agreed Facts continues:

"The cinders of which this mound is composed,
consist principally of silicon, aluminum, potassium,
sodium, iron, calcium and magnesium. These cin-

ders are commercially valuable for road surfacing,

highway construction, building block material and
other purposes. The cinders are not rock in place,

as a lode, but are in the form of a placer deposit

and said deposit of cinders has a commercial value."

There was also uncontradicted evidence at the trial as to

the mineral content of these cinders and that they have

a commercial value and are salable. R. 66, 63.

It was also an agreed fact as to the twenty acres

upon which the claim was located that:

"a physical examination thereof indicates that said

20-acre tract is not presently and never has been
suitable for cultivation or for agricultural purposes

and this is apparent because of the steep slope and
because of the hard-pan lying just below the sur-

face. Said tract has at all times herein involved been
and now is chiefly valuable as mineral land because

of the cinder content of said Round Butte." R. 6.

There was also uncontradicted testimony at the trial

that this land upon which the claim was filed was

known to be mineral before the appellee ever issued any

homestead patent thereto. R. 63.



Finally the facts as to the locating of the claim

were agreed to:

"On February 17, 1951, the defendant, Sam D.
Rawson, having discovered the mineral deposit of

cinders on said 20 acres, posted a notice of location

of a 20 acre claim described as the

West Half ( W ^) of the Southwest Quarter
(SW 14 ) of the Southeast Quarter (SE ^) of

said Section 13,

containing 20 acres more or less, in compliance
with the provisions of the mining laws of the United
States (30 U.S.C.A., Sections 21-52).) Said de-

fendant was at said time a citizen of the United
States and was over the age of 21 years and was a

resident of Jefferson County, Oregon. Said defen-

dant described said claim in said notice as tlie

'Luck Strike', and thereafter, the defendant filed a
copy of said notice in the office of the County
Clerk of Jefferson County, Oregon, and the de-

fendant has since been in possession of said placer

mining claim and claiming under the mineral laws
of the United States. While in possession the de-

fendant has made improvements upon and in con-

nection with said claim of a value in excess of

$500.00. While in possession, defendant has been
and is presently going upon said lands within said

claim and removing cinders therefrom." R. 6-7.

The land on which the said claim was located was

purchased by the United States in 1937 with moneys

appropriated by the Emergency Relief Appropriations

Act of 1935, 49 Stat. 115. R. 4-5. The land was pur-

chased for the purpose, among others, "of retiring sub-

marginal land from agricultural use." R. 6.

The appellee contended below that appellant's min-

ing claim was null and void simply because it was on

"acquired" land, i. e., land which had once been



patented by the United States and afterwards bought

back. See particularly appellee's Contentions VI, VII,

VIII, and X. R. 10.

The court below agreed and entered two conclu-

sions of law which stated:

"IV

"Such 20-acre tract is not in the public domain but
is acquired land not subject to mineral entry.

"V

"Defendant's mining claim is null and void." R. 22.

The entry of those conclusions of law together with

the judgment based thereon are the principal errors

specified by the appellant. (Specifications of Error I, II

and III). Essentially this appeal presents a single issue:

was the land in question open to mineral entry in 1951?

The answer to that question depends upon the con-

struction given the mining laws of the United States

and to Executive Order No. 7672. The problem involved

in the construction of the mining laws and, in particular,

the phrase "lands belonging to the United States" found

in 30 U.S.C., Sec. 22 pertains to all acquired lands of

the United States. The construction to be placed on

Executive Order No. 7672 pertains only to a certain

area of land in Central Oregon.



SPECIFICATION OF ERRORS

Specification of Error No. I

The District Court erred in entering the Final Judg-

ment and Order of Injunction of December 23, 1954,

and in particular in ordering, adjudging and decreeing

therein that:

"Now, Therefore, It Is Ordered, Adjudged and De-
creed that the corrected interlocutory judgment and
order of injunction made and entered December 28,

1953, as of the 2nd day of January, 1953, con-

cerning defendant's alleged mining claim covering

the W ^ of the SW ^ of the SE ^ of Section

13, Township 11 South, Range 12 East, of the Wil-
lemette Meridian, in Jefferson County, Oregon, be
and hereby is reaffirmed and re-entered this 23rd
day of December, 1954, and is hereby made final

insofar as it provides that the mining claim of the

defendant, Sam D. Rawson, heretofore filed of

record with the County Clerk of Jefferson County,
Oregon, on February 17, 1951, is null and void and
no force and effect, and that the defendant, Sam
D. Rawson, his servants, employees, agents, con-

tractors and representatives, and all other persons

acting by or under his direction or authority or in

concert or participation with him, be permanently
enjoined and restrained from entering, trespassing,

occupying, possessing or removing cinders from the

tract of land hereinabove described, and

"It Is Further Ordered, Adjudged and Decreed that

the plaintiff have and recover from the defendant
the sum of $120.00 damages for the removal of

cinders from the land above described prior to the

order of injunction herein." R. 50.

in that the land in question was open to mineral entry

under the mining laws of the United States and Execu-



tive Order No. 7672 and the appellant has a valid mining

claim thereon.

(This specification covers Appeal Points 1, 2, and 3.

R. 53, 70).

Specification of Error No. II

The District Court erred in entering Conclusions of

Law IV which states totidem verbis:

"Such 20-acre tract is not in the public domain but
is acquired land not subject to mineral entry."

R. 22.

in that under the mining laws of the United States and

the terms of Executive Order No. 7672, said tract was

open to mineral entry though said tract was acquired

land.

(This specification covers part of Appeal Point 4. R. 54,

70).

Specification of Error No. Ill

The District Court erred in entering Conclusion of

Law V. which states totidem verbis:

"Dedendant's mining claim is null and void." R. 22.

in that appellant's claim was valid under the mining

laws of the United States and the terms of Executive

Order No. 7672, and said conclusion was based on the

preceding Conclusion of Law No. IV, wherein it was

erroneously concluded that acquired land is not open

to mineral entry.

(This specification covers part of Appeal Point 4. R. 54,

70).
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Specification of Error No. IV

The District Coure erred in entering Conclusion of

Law III which totidem verbis was:

"The determination made by the land officers of

the Department of the Interior on January 25, 1915,

at the time it issued a homestead patent con-

taining such tract, that such land was not mineral
land is a conclusive determination of such fact

insofar as the defendant is concerned." R. 22.

in that there has been no determination made by the

land officers of the Department since the land in ques-

tion was acquired by the United States.

(This specification covers part of Appeal Point 4. R. 54,

70).

Specification of Error No. V

The District Court erred in entering Finding of

Fact 7 which states totidem verbis:

"In June, 1938, pursuant to Executive Order 7908,

the lands purchased pursuant to the Emergency
Relief Appropriations Act of 1935 were transferred

to the Secretary of Agriculture for administration

under the Bankhead-Jones Farm Tenant Act."

R. 21.

in that there has no evidence received to show any con-

nection between the land involved and Executive Order

No. 7908.

(This specification covers part of Appeal Point 4. R. 54,

70).



SUMMARY OF ARGUMENT

The first three specifications of error raise essentially

a single question of law: is "acquired" land, in general,

and this land, in particular, open to mineral entry under

the mining laws of the United States? That is the basic

issue on this appeal. Since the first three specifications

present essentially a single question, they are argued

together.

That argument may be summarized as follows:

A. Executive Order No. 7672 legally describes the

land in question and expressly provides that it is open

to mineral entry.

B. Executive Order No. 7672 was issued by the Presi-

dent under the authority of the Withdrawal Act and

that act required the land withdrawn to remain open to

mineral entry.

C. The Attorney General of the United States con-

strues a statutory withdrawal order such as Executive

Order No. 7672, as leaving the land open to mineral

entry.

D. This case may be decided upon the basis of the

construction of Executive Order No. 7672 without de-

ciding the abstract question whether acquired land is

always open to mineral entry.

E. Executive Order No. 7672 is the controlling exec-

utive order insofar as the land in question is concerned.

F. Congress intended the term "lands belonging to

the United States" in the mining laws of the United

State to cover "acquired" land.
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1. The legislative history of the mining laws and a

comparative analysis of other statutes demon-

strate that.

2. Congress was aware of the problem of acquired

lands when it enacted the mining laws.

3. The case law supports the application of 30

U.S.C., Sec. 22 to acquired lands.

G. Congress has not passed any special legislation

withdrawing the land involved here from mineral entry.

H. The court below has read distinctions into 30

U.S.C, Sec. 22 which were not placed there by Congress

and in so doing has defeated the liberal purpose of the

mining laws.

The argument on Specification of Error IV is briefly

that any alleged determination that the land in ques-

tion was not mineral made prior to acquisition of the

land by the United States in 1937 is immaterial here.

Specification of Error V specifies as error a finding of

the court below upon the ground that there is a total

absence of evidence to support it.
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ARGUMENT: SPECIFICATIONS OF
ERROR I, II AND III

POINT A : Executive Order No. 7672 legally describes the

land in question and expressly provides that it is open to

mineral entry.

This case is here primarily because the government

officials concerned and the court below have disregarded

the plain meaning of Executive Order No. 7672 and have

read into it subtleties which have no basis in either law

or the words of the order.

On July 12, 1937, the land in question was conveyed

to the United States. R. 4-5. On July 19, 1937, the Presi-

dent signed Executive Order No. 7672 which reserved

and set apart this land, along with many other parcels,

for use and development by the Department of Agricul-

ture in connection with the Central Oregon Land Project,

LA-OR2. This order has never been revoked and the

land in question here is still in the Central Oregon Land

Project.

The text of the order is important and it is set out

here in full, omitting only legal descriptions of land in

other townships:

"Executive Order
"Withdrawal of Public Lands for tl>e Use of

the Department of Agriculture

"Oregon

"By virtue of and pursuant to the authority

vested in me by the act of June 25, 1910, ch. 421,

36 Stat. 847, as amended by the act of August 24,

1912, ch. 369, 37 Stat. 497, it is ordered as follows:

"Section 1. Executive Order No. 6910 of No-
vember 26, 1934, as amended, temporarily with-
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drawing certain lands for classification and other

purposes, is hereby revoked so far as it affects any
public lands within the following-described area in

Oregon

:

"Willamette Meridian
<< * H: * (other townships omitted)

"T. 11 S. R. 12 E.

sec. 11, SE ^ SE ^;
sec. 12, SW ^ NE^, S ^^ SW ^, and

SE 1/4;

sec. 13, all; (Emphasis supplied)

sec. 14, E ^;
sec. 22, lots 1, 2, 3, and 4, NE ^ SE ^,

and S ^ SE ^;
sees. 23, 24, 25, and 26;

sec. 27, lots 1, 2, 3, 4, and 5, W ^ NE ^,
NE 14 Nw %, s Yz Nw 1/4, SW y^,
and W ^ SE ^;

sec. 28, lots 1, 2, 3, and 4, S ^ SW %, and
SE %-

sec. 29, lots 1, 2, 3, and 4;

sec. 30, lots 1, 2, 3, 4, 5, and 12, SE ^
SW ^, and SW ^4 SE Y^;

sees. 31, 32, 33, and 34;

sec. 35, N i/^, SW ^ and NW ^ SE ^;
sec. 36, N^ N^ and SE i/4 NE 54;

« * * * (other townships omitted)

''Section 2. Subject to the conditions expressed

in the above-mentioned acts and to all valid existing

rights, all vacant, unappropriated, and unreserved
public lands within the above-described area are

hereby temporarily withdrawn from settlement, lo-

cation, sale, or entry, and reserved and set apart
for use and development by the Department of

Agriculture for soil erosion control and other land
utilization activities in connection with the Central

Oregon Land Project, LA-OR 2: Provided, that

nothing herein contained shall restrict prospecting,

locating, developing, mining, entering, leasing, or

patenting the mineral resources of the lands under
the applicable laws.
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"Section 3. This order shall be applicable to all

land within the area described in Section 1 hereof
upon the cancellation, termination, or release of

prior entries, selections, rights, appropriations, or
claims, or upon the revocation of prior withdrawals,
unless expressly other v/ise provided in the order of

revocation.

"Section 4. The reservation made by Section 2

of this order shall remain in force until revoked by
the President or by act of Congress.

"Franklin D. Roosevelt
"The White House

July 19, 1937"

"[No. 7672]"

"[F. R. Doc. 37-2273; Filed, July 20, 1937;

2:50 p. m.]"

During the depression years the United States

bought much submarginal land. It was an agreed fact as

to the land involved here:

"The funds by v/hich this purchase was made were
a portion of the moneys appropriated by the Emer-
gency Relief Appropriations Act of 1935. (49 Stat.

115)" Tr. 5.

Millions of dollars were so spent. 49 Stat. 115.

By 1937 the United States had acquired a great deal

of land and the President then issued Executive Order

No. 7672 dealing with the lands in Oregon, one of a

series for the western states. Section 1 thereof revoked

Executive Order No. 6910 "so far as it affects any public

lands within the following described area in Oregon:

"Willamette Meridian =f= * =5^ T. 11 S., R. 12 E., * * *

sec 13, all; * * =5= " (emphasis supplied). The land in

question was in section 13, and it was admitted in

writing by the Manager of the United States Land Of-
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fice in Portland, Oregon, that all land in this section

had been patented by 1937. R. 32, 45.

It seems clear that when Executive Order No. 7672,

refers to "public lands within the following-described

area in Oregon" the President meant to include in that

phrase lands acquired by the United States under this

submarginal land program. (Emphasis supplied). The

reason being simply that "all" of section 13 is expressly

described therein and there was nothing but acquired

land in that section when the Executive Order was

issued.

After having listed the land involved hereby its legal

description in section 1 of Order No. 7672, the Presi-

dent then provided in section 2 that:

"All vacant, unappropriated, and unreserved public

land within the above-described area are tempor-
arily withdrawn from settlement, location, sale, or

entry, and reserved and set apart for use and de-

velopment by the Department of Agriculture for

soil erosion control and other land utilization ac-

tivities in connection with the Central Oregon Land
Project, LA-OR 2: * * *." (Emphasis supplied).

The adjectives "vacant, unappropriated and unreserved"

do not change the meaning of section 2 so far as it ap-

plies to the land here in question.

The land in question was, after its purchase, "vacant,

unappropriated, and unreserved public land"; the United

States had had title only seven days when the Execu-

tive Order was issued. R. 4. The adjectives "vacant,

unappropriated and unreserved" have a definite techni-

cal meaning: land which has not been appropriated or
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reserved by a private citizen. See 43 Words & Phrases,

Perm. Ed., "vacant public land", p. 635; unappropriated

public lands", p. 29, Supp. p. 12; "unreserved", p. 383.

This phrase is to be read together with section 3 of

Executive Order No. 7672:

"This order shall be applicable to all lands within
the area described in Section 1 hereof upon the

cancellation, termination, or release of prior entires,

selections, rights appropriations, or claims, or upon
the revocation of prior withdrawals, unless expressly

otherwise provided in the order of revocation,"

(Emphasis supplied).

When section 2 is read with section 3, it is clear that

by section 2 the President was blanketing into the land

project immediately all land upon which a private citi-

zen had not begun the process of appropriation or re-

servation. By section 3 he provided that, if this process

of appropriation was not completed, then at that time

of cancellation the land concerned should also come into

the project.

The completion of the process of appropriation and

reservation by a private citizen of public land may take

some time to perfect and it may fail altogether after the

initial steps are taken. Consequently, section 3 of the

order quite properly provides that if any appropriation

of land fails, that land is also to be governed by the

order.

This also explains the difference in phraseology be-

tween section 1 and section 2. Section 1 covers "any

public lands", i.e., all publically owned land in those

listed sections, irrespective of whether or not appro-
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priation or reservation has been started thereon by a

private person. Section 2 adds the adjectives 'Vacant,

unappropriated, and unreserved" to "pubHc lands within

the above-described area" to make it absolutely clear

that land upon which appropriation by a private citizen

has started is not to be blanketed into the project. In

short, government ownership is not to override the fact

that there may have been a partial appropriation which

may result in the government granting a homestead or a

mineral entry.

Finally we come to the core of the order from the

viewpoint of this case. Section 2, setting up the with-

drawal from entry, is qualified by an express proviso

which reads as follows:

"Provided, that nothing herein contained shall re-

strict prospecting, locating, developing, mining,

entering, leasing, or patenting the mineral re-

sources of the lands under the applicable laws."

The appellant made a mineral entry in reliance upon

that language and the mining laws of the United States.

Confining our attention to the executive order, it is clear

that the President regarded the land which had just

been acquired by the United States as "public lands".

Nothing in the order supports assumption of the

court below that the term "public lands" in the order

is restricted to lands which had never been patented as

distinct from submarginal land which had been re-

acquired by the United States. R. 18, 22. In fact the

evidence to the contrary is decisive: the President lists

by legal description of "all" of section 13 in the order

at a time when section 13 contained no unpatented land.
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POINT B: Executive Order No. 7672 was issued by the

President under the authority of the Withdrawal Act and
that act required the land withdrawn to remain open to

mineral entry.

The President did not inadvertently insert in Execu-

tive Order No. 7672 the carefully worded proviso ex-

pressly continuing the right of mineral entry upon the

withdrawn lands; he was required to do so by the ex-

press command of Congress.

The preamble to the order recites:

"By virtue of and pursuant to the authority vested

in me by the act of June 25, 1910, ch. 421, 36 Stat.

847, as amended by the act of August 24, 1912, ch.

369, 37 Stat 497, it is ordered as follows: h^ * * "

The statutes referred to in the Executive Order are

popularly referred to as the Pickett or Withdrawal Act

and are now codified as 43 U.S.C., sees. 141 and 142:

"Sec. 141. The President may, at any time in his

discretion, temporarily withdraw from settlement,

location, sale, or entry any of the public lands of the

United States, including Alaska, and reserve the

same for water-power sites, irrigation, classification

of lands, or other public purposes to be specified in

the orders of withdrawals, and such withdrawals or

reservations shall remain in force until revoked by
him or by an Act of Congress. (June 25, 1910, ch.

421, § 1, 36 Stat. 847.)

"Sec. 142. All lands withdrawn under the provisions

of this and the preceding section shall at all times be

open to exploration, discovery, occupation, and pur-

chase under the mining laws of the United States

so far as the same apply to metalliferous minerals:

* * *" (Emphasis supplied).

It is difficult to conceive how Congress could have

used more forceful or precise language to state that: if
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the President withdraws land under these sections it

remains open to mineral entry. The cinders involved

here are metalliferous minerals. R. 5. The phrase "metal-

liferous minerals" was inserted in the law in 1912 in

place of the phrase "minerals other than coal, oil, gas

and phosphates". 43 U.S.C.A., sec. 142 historical note.

Not only did the President insert in his order the

proviso keeping the land open to mineral development,

as required by 43 U.S.C., sec. 142, but he was alse care-

ful to state in section 2 that the withdrawal was "sub-

ject to the conditions expressed in the above-mentioned

acts". The above-mentioned acts are, of course, none

other than the act of June 25, 1910, ch 421, 36 Stat.

847, as amended by the act of August 24, 1912, ch. 369,

37 Stat. 497, which are stated in the preamble to the

order and are now codified as 43 U.S.C., sections 141

and 142.

Giving Executive Order No. 7672 its natural mean-

ing requires a conclusion that the land here involved was

open to mineral entry. In Mason v. United States, 260

U.S. 545, 43 S. Ct. 200, 67 L. ed. 396, the Supreme

Court had occasion to construe an executive order with-

drawing certain public lands and the court held that

the primary rules to be followed were "that effect should

be given to every part of a statute, if legitimately pos-

sible, and that words of a statute or other document are

to be taken according to their natural meaning." p. 554.

(Emphasis supplied)

If Executive Order No. 7672 is given its natural

meaning, this case presents no particular difficulty. The
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government officials concerned and the court below have

read into Executive Order No. 7672 distinctions which

the President neither had in mind or stated. This is

especially evident when it is remembered that this was

a statutory withdrawal under 43 U.S.C, section 141

and 142, popularly known as the Withdrawal or Pickett

Act.

PRESIDENT HAS INHERENT POWER TO WITH-
DRAW LAND FROM ENTRY BUT HERE HE
ACTED UNDER HIS STATUTORY POWERS

The President has inherent power to withdraw public

land in addition to the statutory powers conferred on

him by the Withdrawal Act. United States v. Midwest

Oil Company, 236 U.S. 459, 59 L. ed. 673, 35 Sup. Ct.

309; Sioux Tribe v. United States, 316 U.S. 317, 325,

86 L. ed. 1501, 63 Sup. Ct. 1095.

While the President has the inherent power of with-

drawing public lands without statutory authority, the

President here chose to act under his statutory powers

and hence subject to his statutory disabilities. The statute

clearly provides that rights of mineral entry are not

affected by a statutory withdrawal thereunder. Execu-

tive Order No. 7672 was issued under this statutory

power of the President. The conclusion seems irresistible

that the right of mineral entry was to continue here.
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POINT C: The Attorney General of the United States

construes a statutory withdrawal order such as Execuive

Order No. 7672, as leaving the land open to mineral entry.

In taking the position that the right of mineral entry-

does not continue under Executive Order No. 7672, the

court rejected on opinion of the Attorney General of the

United States as to the effect of such an order. 40 Op.

A.G. 73. While an opinion of the Attorney General was

not binding upon the court below, nevertheless in a

matter of this nature it should have considerable weight.

It is the opinion of the chief legal officer of the United

States as to what the chief executive officer of the

United States was trying to accomplish by choosing the

form of withdrawal order he did.

The Secretary of the Interior had requested an

opinion on a proposed executive order entitled "With-

drawal of Public Lands for Use in Connection with the

Squaw Butte Experimental Station-Oregon". In that case

the Secretary wanted to know if the proposed order

removed the lands involved from mineral entry. As

Attorney General Jackson, later Mr. Justice Jackson,

put it:

"The purpose of the proposed order is so to with-

draw and reserve the lands that they will not be
subject to such mining law." p. 74.

The proposed order did not rely upon the With-

drawal Act, but upon the general authority of the

President

:

"In submitting the order you rely upon no express

statutory authority for its execution but upon the

general authority of the President to withdraw land

for public use freed of the operation of the mining
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laws, notwithstanding the provisions of the act of

June 25, 1910, c. 421, 36 Stat. 847 (U.S.C, title

43, sees. 141-3), as amended by the act of August
24, 1912, c. 369, 2>1 Stat. 497." p. 74.

The Attorney General analyzed at great length the

legislative history of the Withdrawal Act. The Attorney

General also analyzed the administrative practice of the

government on land withdrawals. He concluded that

there is a two-fold plan as to withdrawals: temporary

withdrawals under the Withdrawal Act which are sub-

ject to mineral entries; and withdrawals under the gen-

eral authority of the President are not.

The opinion sums this up in the following manner:

"When lands are withdrawn temporarily for a pur-

pose coming within the 1910 Act, those lands are

subject to the terms of that act and accordingly

said mineral laws apply. If, however, the lands are

not withdrawn temporarily for a purpose within the

1910 Act but for permanent use by the Govern-
ment for other and authorized uses, the mining laws

made applicable to lands v/ithdrawn under the 1910

Act do not apply." 40 Op. A.G. 73, 81.

Consequently, the Attorney General advised the Sec-

retary of the Interior that since the proposed order was

not based upon the statutory authority given by the

Withdrawal Act, the land withdrawn would not be sub-

ject to mineral entry.

Here we have the converse case. Executive Order

No. 7672 is explicitly stated to be a temporary with-

drawal "by virtue of and pursuant to the authority

vested' in me" by the Withdrawal Act. The President

even added an explicit proviso in the order that mineral
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entry should continue. As the Attorney General states:

"The status of lands which would be temporarily
withdrawn after the act of 1910 for purposes coming
within its provisions was fixed by the terms of that

act, which made the mining laws applicable." 40

Op. A.G. 73, 80-81.

Finally, the Attorney General's analysis of the gen-

eral administrative practice of the government should

have been persuasive. He points out that the President

claims to act under his general powers in making "per-

manent withdrawals for authorized public uses such as

military reservations, light-houses, post offices, or the

like" while the statutory withdrawals relate to conser-

vation matters. 40 Op. A.G. 7?>, 80. This two-fold sys-

tem leaves to the President the question whether or not

land withdrawn should be open to mineral entry or not.

If it is to be open, he acts under his statutory powers as

he did here.

Indeed, this case would not have arisen if the of-

ficials concerned had been willing to give proper weight

to the Attorney General's opinion as to the effect of

the form of Executive Order No. 7672.
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POINT D : This case may be decided upon the basis of the

construction of Executive Order No. 7672 without decid-

ing the abstract question whether acquired land is always

open to mineral entry.

There is a vast amount of government land in this

country other than the land which has never been

patented. The President, as the chief executive officer

of the government, can act swiftly and directly to with-

draw land for special purposes by issuing appropriate

executive orders. The problem of mineral entry ought

not to be decided on the irrelevant basis of whether or

not the public land in question has always been owned

by the United States or has been acquired after a period

in private ownership.

The problem of mineral entry on land owned by the

United States ought to be solved by construing those

executive orders, rather than, as the court below did,

laying down an abstract and theoretical principle that

land purchased by the government is not public land.

In short, there is no need to decide such a sweeping

question with an infinite variety of ramifications which

can arise out of the various kinds of government land

from customs houses to guided missile ranges. Probably

one result of so deciding will be to develop a complex

case law that says while "acquired land" is not "public

land" for mineral entry, the various statutes and case

law principles covering such matters as trespass and

local tax paying must be applied to "acquired land" as

if it were "public land".

The proper judicial function here is to construe the

words which have been used by the President as the
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chief executive, and then each case may be decided with

the over-all policy of the government, as embodied in

the executive orders relating to hundreds of types of

land uses by the government. If the President wishes the

rights of mineral entry to continue in land, he acts under

his statutory powers, as he did here. If he simply wants

them for some traditional use such as a light-house site,

he can withdraw the land under his traditional inherent

powers without any proviso that the land be subject to

mineral entry. It is submitted that this is the easy way

to handle the great variety of land problems which arise.

Here the President acted wisely in keeping open the

arid, largely worthless land in the Central Oregon Land

Project to mineral entry. Conservation is wise use to de-

velop the full potential of the land, not arbitrary re-

strictions. The President has decided that this land

should be subject to mineral entry and the court below

failed to carry out his considered judgment as stated in

Executive Order No. 7672.
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POINT E: Executive Order No. 7672 is the controlling

executive order insofar as the land in question is con-

cerned.

The land in question here was purchased July 12,

1937. R. 4. It was an agreed fact that:

"The funds by which this purchase was made were
a portion of the moneys appropriated by the Emer-
gency Relief Appropriations Act of 1935. (49 Stat.

115)." R. 5.

On July 19, 1937, the President issued Executive

Order No. 7672. It was an agreed fact that:

"The President had authority under the Emergency
Relief Appropriations Act of 1935 and under the

act of August 24, 1935 (49 Stat. 115) to make dis-

position of all of said lands, including said Section

13 as was made by said Executive Order." R. 9.

On July 22, 1937, Congress passed the Bankhead-

Jones Farm Tenant Act, 50 Stat. 522, 7 U.S.C, sec

1001 et seq. The court below found that the land in

question was "transferred to the Secretary of Agricul-

ture for administration under the Bankhead-Jones Ten-

ant Act" by Executive Order No. 7908. R. 21. This

finding is elsewhere in this brief specified as error.

But assuming for the moment that finding is cor-

rect, the most that can be said for Executive Order No.

7908 is that it transfers the administration of land to

the Secretary of Agriculture and it does not affect ap-

pellant's mineral claim. The administering agency is an

irrelevant factor: at the time of trial the Department

of Agriculture did not have jurisdiction over these min-

eral deposits. It was stipulated in the Pre-Trial Order:
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"It is stipulated that under reorganization plan
No. 3 of 1946 (5 U.S.C.A. cumulative 106) juris-

diction over mineral deposits on land held by the

Department of Agriculture, acquired in connection
with the efforts of the Government to retire sub-
marginal lands, has been transferred to the Depart-
ment of the Interior."

An inspection of Executive Order No. 7908 shows

that it did not revoke Executive Order No. 7672. Re-

peals by implication are not favored and it is apparently

the xiniversal practice with executive orders that any

earlier orders revoked are specifically listed in the re-

voking order. For example, section 1 of Executive Order

No. 7672 revoked Executive Order No. 6910 in part.

The reason for this rule seems to be administrative

convenience; otherwise it would be difficult to know

which orders of the vast mass of executive orders are

actually in force. The clinching argument against any

implied repeal here is that there is no other order placing

the land listed in Executive Order No. 7672 in the Cen-

tral Oregon Land Project. Yet it has been the appellee's

consistent position that the land involved here is in that

project.

Executive Order No. 7672 expressly provides:

"The reservation made by Section 2 of this order

shall remain in force until revoked by the President

or by act of Congress."

Here no executive order or act of Congress has modified

Executive Order No. 7672.

When Congress deals with entry rights on govern-

ment land it does so in a forthright and unmistakable
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manner. For example, the Act of March 3, 1927, c. 318,

44 Stat. 1359 provides:

"All public lands of the United States within the

boundaries hereinafter described are hereby with-

drawn from settlement, location, sale and entry

under the public land laws of the United States for

recreational purpose, * * *. The lands herein re-

ferred to are located in the State of California."

Since Executive Order No. 7672 has never been re-

voked, any subsequent changes in the agency adminis-

tering the land cannot affect the right of mineral entry

in the lands described in Executive Order No. 7672. On

those lands, the President has spoken and has stated as

clearly as language can:

"Provided, that nothing herein contained shall re-

strict prospecting, locating, developing, mining, en-

tering, leasing or patenting the mineral resources

of the lands under the applicable laws."

This proviso has never been revoked and hence remains

in full force and effect.
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POINT F: Congress intended the term "lands belonging

to the United States" in the mining laws of the United

States to cover "acquired" land.

30 U.S.C., sec. 22, is entitled "Lands open to pur-

chase by citizens", and is particularly in point:

"Except as otherwise provided all valuable mineral

deposits in lands belonging to the United States,

both surveyed and unsurveyed, are hereby de-

clared to be free and open to exploration and pur-

chase, and the lands in which they are found to

occupation and purchase, by citizens of the United
States and those who have declared their intention

to become such, under the regulations prescribed

by law, and according to the local customs or rules

of miners in the several mining districts, so far as

the same are applicable and not inconsistent with
the laws of the United States. (R.S. 2319; Feb. 25,

1920, ch. 85, § 1, 41 Stat. 437.)"

The controlling question is: what did Congress mean

when it used the phrase "lands belonging to the United

States"? Or more particularly: did Congress intend by

this phrase to cover vacant land which is "chiefly valu-

able as mineral land" where this land had once been

conveyed by the United States and afterwards reac-

quired?

The court concluded as a matter of law:

"Such 20-acre tract is not in the public domain but

is acquired land not subject to mineral entry." R.

22 (emphasis supplied).

It is apparent that the court below used the vague term

"public domain" in a special restricted sense of public

land which had never been patented.
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30 U.S.C., sec. 22, does not say unpatented public

lands; it says "lands belonging to the United States".

There is no basis for the distinction the court below

drew between "acquired" lands and unpatented public

lands so far as the mining laws of the United States are

concerned. Congress has made no such distinction.

In fact, Congress discarded the phrase "public do-

main" lands in favor of the more specific phrase "lands

belonging to the United States". Except for the intro-

ductory phrase, "except as otherwise provided", the text

of 30 U.S.C. sec. 22 comes directly from the basic min-

ing law: the Act of May 10, 1872, c. 152, sec. 1, 17 Stat.

91. The Act of May 10, 1872, was preceded by the Act

of July 26, 1866, c. 262, sec. 1, 14 Stat. 251.

Section 1 of the Act of 1866 is closely similar in

wording to section 1 of the Act of 1872 and hence to 30

U.S.C. sec. 22. There is one significant change, however:

the Act of 1866 used the phrase:

"the mineral lands of the public domain * * *."

In 1872 this phrase was discarded and replaced with:

"all valuable mineral deposits in lands belonging to

the United States * * *."

In short. Congress, when it came to revise the un-

satisfactory Act of 1866, dropped the reference to

"lands of the public domain" and replaced it with the

more technically precise phrase "lands belonging to the

United States". The legislative history of 30 U.S.C.

sec. 22 thus makes it clear that the phrase "lands be-

longing to the United States" does not refer simply to
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unpatented land, as the court below assumed. Conclu-

sion of Law IV, R. 22.

Congress, itself, has given 30 U.S.C. sec. 22 the con-

struction which includes acquired land under it. In 1916

Congress desired to obtain a section of land owned by

the State of Dakota. Congress felt it necessary to pro-

vide that the section thereby obtained from the State

of North Dakota:

"shall not be subject to settlement, location, entry,

or selection under the public-land laws, but shall be
reserved for the use of the Department of Agricul-

ture in carrying on experiments in dry-land agri-

culture at the Northern Great Plains Field Station,

Mandan, North Dakota." 39 Stat. 344, 43 U.S.C.

sec. 153.

ACQUIRED LANDS ARE AN OLD PROBLEM

Actually, the problem of acquired lands is an old

one. Legislation of Congress dealing with land titles of

the land acquired from Mexico by the Mexican War

shows that Congress was aware of the existence of ac-

quired lands prior to 1872. The history of that situa-

tion in California is summarized in Botiller v. Do-

minguez, 130 U.S. 238, 32 L. Ed. 925, 9 Sup. Ct. 525.

Reference is also made in the opinion of numerous other

acquisitions of land and Congressional action in con-

nection therewith (p. 251).

All existing land claims which arose under the Mexi-

can occupation in California had to be submitted to a

board of commissioners within certain time limits;

otherwise the land should "be deemed, held and con-

sidered as part of the public domain of the United
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States." Act of March 3, 1851, 9 Stat. 631, 633. Thus,

if the claim was not presented, no matter how good the

Mexican title of the private owner, the land would be-

come part of the public domain, i.e., publically owned.

Land which was not presented to the board thus was

"acquired" by the United States, not by war, but by

statutory expropriation, which would not be greatly

different from the way the United States acquires prop-

erty now from its citizens, except that compensation is

now paid.

THE CASE LAW SUPPORTS THE APPLICATION
OF 30 U.S.C. SEC 22 TO ACQUIRED LANDS

Not only is the problem of acquired land an old one,

but the case law supports the proposition that the

phrase "lands belonging to the United States" includes

acquired lands. During the Civil War, Congress passed

a virtually confiscatory tax law as to the southern states.

The Act of June 7, 1862 is entitled "An Act for the Col-

lection of direct Taxes within Insurrectionary Districts

within the United States, and for other purposes." 12

Stat. 422. Essentially it provided that if direct taxes

were not peaceably collected in any state "by reason of

insurrection or rebellion" the direct taxes due were to

be apportioned against the owners of real property in

rebellious districts. If the apportioned tax was not paid,

title to the land forfeited to the United States. Act of

June 7, 1862, 12 Stat. 422, 423.

Verdier v. Railroad Company, 15 South Carolina

476, arose as a result of the United States having ac-

quired land in 1863 under the provisions of the Act of
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June 7, 1862 (p. 478). The land had previously been

privately owned. Verdier, p. 478.

In 1866 in section 9 of the basic mining act hereto-

fore referred to, Act of July 26, 1866, 14 Stat. 251, Con-

gress provided that:

"the right of way for construction of highways over
public lands, not reserved for public uses, is hereby
granted." 14 Stat. 253, U.S. Rev. Stat., p. 456, sec.

2477.

In the Verdier case, the railroad entered the land in

1870 and claimed under section 9 of the Act of 1866.

The court held the railroad's title was good as against

another who also claimed through the United States by

a deed given in 1876. The court held that the land

which the United States had acquired by the operation

of the Civil War direct tax laws was "public land"

granted under the Act of 1866, saying:

"It is true that these lands, having been previously

granted and owned as private property, were not

original public lands like those unsettled in the

new states and territories, but we suppose that

after the United States acquired the title they were

held for the benefit of all the citizens of the gov-

ernment and were 'public lands' in the sense of the

Act of Congress." (p. 480).

There must have been hundreds of such tracts of

acquired land since it is extremely doubtful if the fed-

eral direct taxes were being collected in the states of the

Confederacy during the Civil War. "Acquired" land is

no new problem and Congress was aware of its existence

when it passed the Act of May 10, 1872, 17 Stat. 91.
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Murphy v. State, 65 Ariz. 338, 181 P. 2d 336, pro-

vides an analogy to the case at bar. The court held

that the terms "state lands" or "public lands" within

the meaning of the Arizona Constitution included land

acquired by the State by the process of mortgage fore-

closure.

The court below refused to follow Verdier v. Rail-

road Company, 15 South Carolina 476. Instead it re-

lied upon United States v. Holliday, 24 F. Supp. 112.

But that case does not involve any statutory right to

acquire title from the United States; it only involved

"the implied license to graze over unenclosed public

lands that has existed for so many years." p. 114. It

simply held that the United States had a right to enjoin

a continuing trespass by a sheep rancher upon some

grazing land which had been newly reseeded by the

United States with Crested Wheat grass to restore the

range. Here the question is the construction of the min-

ing laws of the United States and the effect of Execu-

tive Order No. 7672. Neither question was present in

the Holliday case.

In the court below, the appellee repeatedly cited

Oklahoma v. Texas, 258 U.S. 574, 66 L. Ed. 771, 42 Sup.

Ct. 406. Unlike the Holliday case, the Oklahoma case

does deal with the mining laws of the United States,

but it is not in point here since it does not deal with

"acquired" lands but with lands which the United

States had never granted to anyone.

The appellee, however, has repeatedly quoted from

that case the following dicta with reference to 30 U.S.C.

sec. 22:
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"This section is not as comprehensive as its words
separately considered suggest. It is part of a chap-

ter relating to mineral lands which in turn is part

of a title dealing with the survey and disposal of

the 'The Public Lands.' To be rightly understood,

it must be read with due regard for the entire stat-

ute of which it is but a part, and when this is done
it is apparent that, while embracing only lands

owned by the United States, it does not embrace all

that are so owned. Of course, it has no application

to the grounds about the Capitol in Washington,
or to the lands in the National Cemetery at Arling-

ton, no matter what the mineral value; and yet

both belong to the United States. And so of the

lands in the Yosemite National Park, the Yellow-
stone National Park, and the military reservations

throughout the western states. Only where the

United States has indicated that the lands are held

for disposal under the land laws does the section

apply; and it never applies where the United States

directs that the disposal be only under other laws."

The basic question presented to the court was the

ownership to the bed of Red River, all of which was in

Oklahoma. The court held that the United States had

retained title to the south half of the bed of the river

and had never granted it to anyone (pp. 575-6).

The court then proceeded to the question of whether

placer mining locations were validly made in the south

half of the river bed (pp. 599-602). The court held they

were not. The court reached that result by considering

a whole series of Congressional acts dealing with Okla-

homa, which made it clear that Oklahoma, Indian Ter-

ritory, was a special case to which Congress did not

desire 30 U.S.C. sec. 22 to apply.



35

It is only necCvSsary to mention two of these acts:

(1) in 1890 Congress provided that "lands in that terri-

tory should be disposed of under the homestead and

townsite laws 'only' "; and (2) in 1891 Congress further

provided " 'all the lands in Oklahoma are hereby de-

clared to be agricultural lands, and proof of their non-

mineral character shall not be required as a condition

precedent to final entry.' " (p. 600).

In the case at bar there is no such pattern of special

legislation dealing with disposal of the land in question,

making it clear that the general mining laws are not to

apply here. Here Congress has not passed any special

legislation excluding the land from the operation of the

mining laws of the United States.

The land was acquired with "moneys appropriated

by the Emergency Relief Appropriations Act of 1935

(49 Stat. 115)". R. 5. This act is simply an appropria-

tion act and set up no policy as to mineral entry on the

land acquired. This was left to the President who acted

by issuing Executive Order No. 7672.

Here the general mining law should apply since

Congress has not provided to the contrary. The Su-

preme Court has stated the rule as follows:

"Public lands belonging to the United States for

whose sale or other disposition Congress has made
provision by its general laws are to be legally open
for entry and sale under such laws, unless some
particular lands have been v/ithdrawn from sale by
congressional authority or by an executive with-

drawal under such authority, either express or im-

plied." Lockhart v. Johnson, 181 U.S. 516, 520, 21

Sup. Ct. Rep. 665, 45 L. Ed. 979.
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POINT G : Congress has not passed any special legislation

withdrawing- the land involved here from minei*al entry.

Here there is no special legislation applying to the

land involved here. It is true that Congress in 1947

passed an Act entitled "Lease of Mineral Deposits

Within Acquired Lands", 61 Stat. 914, 30 U.S.C. sec.

351 et seq. However, an examination of section 352

shows that its operation is restricted to the following

minerals: "All deposits of coal, phosphate, oil, oil shale,

gas, sodium, potassium, and sulphur, * * *."

For a long time Congress has treated this specialized

group of minerals separately. The extraction problems

and hence the legal problems of this special group of

minerals differ from those of ordinary metalliferous

minerals. Consequently, in 1920 Congress passed what

is popularly known as the Federal Leasing Act: Act of

February 25, 1920, 41 Stat. 437. This law enacted "that

deposits of coal, phosphate, sodium, oil, oil shale, or

gas", should be "subject to disposition only in the form

and manner provided by this Act." 41 Stat. 437, 451.

In recognition of this fundamental change as to

these specialized minerals, the compilers of the United

States Code inserted the introductory words "except as

otherwise provided" in 30 U.S.C. sec. 22 so that now

reads

:

"Except as otherwise provided, all valuable mineral

deposits" etc.

instead of

"All valuable mineral deposits", etc.

Explanatory note, 30 F.C.A. sec. 22.
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The 1947 act recognized existing leases on acquired

lands as to these specialized minerals. 30 U.S.C. sec. 358

provides

:

"Nothing in this chapter shall affect any rights ac-

quired by any lessee of lands subject to this Act
under the law as it existed prior to the August 7,

1947, and such rights shall be governed by the law
in effect at the time of their acquisition; but any
person qualified to hold a lease who, on August 7,

1947, had pending an application for an oil and gas

lease for any lands subject to this chapter which on
the date the application was filed was not situated

within the known geologic structure of a producing
oil or gas field, shall have a preference right over

others to a lease of such lands without competitive

bidding. Any person holding a lease on lands sub-

ject hereto, which lease was issued prior to August
7, 1947, shall be entitled to exchange such lease for

a new lease issued under the provisions of this chap-

ter, at any time prior to the expiration of such exist-

ing lease. (Aug. 7, 1947, c. 513, § 9, 61 Stat. 915.)"

The main purpose of the 1947 act appears to have

been to centralize administration of leasing of acquired

lands in the Departm.ent of the Interior. This appears

from the explanation of the bill given by the House Com-

mittee on Public Lands:

"The purpose of this bill is to promote and en-

courage the development of the ore, gas, and other

minerals on the acquired lands of the United States

on a uniform basis under the jurisdiction of the

Department of the Interior."

* * *

"In the interest of economy, the bill eliminates

several agencies now engaged in leasing acquired

lands for oil and gas, and centralizes this function

in the Department of the Interior." U.S. Code Con-
gressional Service, 80th Congress, 1st Session 1947,

p. 1662. (Emphasis supplied).
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POINT H: The court below has read distinctions into

30 U.S.C., sec. 22, which were not placed there by Congress

and in so doing has defeated the liberal purpose of the

mining laws.

It has previously been argued in detail that the

mining laws of the United States are applicable here.

Congress' use of the term "lands belonging to the

United States" is a precise technical phrase which does

not include any distinction between lands never pat-

ented and lands acquired after patenting.

Appellant contends that the phrase covers "ac-

quired" land. The government officials concerned and

the court below have sought to read into the mining

laws of the United States the words "lands never

patented" where Congress uses the words "lands be-

longing to the United States". But in 1872, when the

mining laws were enacted, Congress rejected the loose

phrase "public domain" and instead used the precise

phrase "lands belonging to the United States".

The same frame of mind on the part of the officials

concerned and the court below is seen in their construc-

tion of Executive Order No. 7672. "All" of section 13

was expressly listed in the order and there was no un-

patented land in this section when the order was issued,

yet they would read the language "all" of section 13, T.

11 S., R. 12 E. Willamette Meridian, out of the order.

The construction suggested results in absurdity. If

it is correct, one section of land on a desolate sage

brush butte would be open to mineral entry while the

next abutting section of hard pan and sage brush would



39

not be because it happened to have once been patented

for a homestead that had to be abandoned.

The President did not intend any such result. For

example, all of section 24 in the township involved here

is listed in Executive Order No. 7672. Yet the manager

of the United States Land Office stated that only two

forty-acre tracts therein had not been patented by 1937.

R. 32,45.

Furthermore, in issuing Executive Order No. 7672

the President acted under the powers granted by the

Withdrawal Act, 43 U.S.C. sees. 141 and 142, and under

that act it v/as mandatory that the right of mineral

entry continue on the lands withdrawn.

Fundamentally, the reason for this case having

arisen is the unwillingness of the officials concerned to

abide by the Attorney General's opinion as to the effect

of a statutory withdrawal order. 40 Op. A.G. 73. In that

opinion he expressly states that with such a withdrav»^al

order the right of mineral entry would continue. 40 Op.

A.G. 73, 80-81. In short, if the President chooses to act

under his statutory rather than his inherent powers, he

acts subject to his statutory disabilities.

The preamble of the Act of May 10, 1872, 17 Stat.

91, which enacted the mining laws of the United States

recites that its purpose was "to promote the Develop-

ment of the Mining Resources of the United States".

The mining laws "have been construed very liberally in

favor of the miners". Davis, Fifty Years of Mining Law,

50 Har. L. Rev. 897, 900. The general policy of the
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mining laws of the United States "has been to promote

widespread development of mineral deposits and to af-

ford mining opportunities to as many people as pos-

sible." U. S. V. Ickes, 98 F. 2d 271, 279, cert. den. 305

U.S. 619, 59 Sup. Ct. 80, 83 L. Ed. 395.

The court below has defeated the liberal intent of

the mining laws of the United States by reading into

the phrase "lands belonging to the United States" found

in 30 U.S.C. sec. 22, distinctions which Congress did not

place there. To a large extent the development of the

West has been based upon a liberal construction of these

mining laws.

If the government officials concerned feel that they

are too broadly drawn and too generous with govern-

ment-owned land, their remedy is in Congress, not in

the courts. There is no ambiguity in either 30 U.S.C.

sec 22, or in Executive Order No. 7672, and both re-

quire a finding that the court below was in error in

holding appellant's mineral claim null and void because

it was located on "acquired" land.
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ARGUMENT ON SPECIFICATION

OF ERROR IV

POINT: Any alleged determination of mineral character

of the land prior to acquisition thereof by the United

States in 1937 is immaterial.

Any determination as to mineral character made by

the Department of the Interior prior to the time the

United States acquired title in 1937 is ineffective. The

United States bought this land for the purpose among

others "of retiring submarginal land from agricultural

use". R. 7. In short, the United States considered any

alleged prior determination that the land was agricul-

tural to be such a grave mistake that considerable

money was spent to stop such use. R. 4-5.

Though it makes no difference now that the land

was reacquired it may be noted in passing that:

"The said Marie R. Stoller, to whom the govern-

ment issued its homestead patent as aforesaid in

1915, had not at any time prior to the issuance of

said patent cultivated any portion of the lands

patented to her v/ithin the boundaries of said 20-

acre tract known as the Luck Strike claim herein

referred to." Agreed Fact V!II, R. 7.

The United States purchased the land in question

so that a new start might be made in its land use. Con-

sequently, the United States was willing to agree that

it was a fact that:

"The said mound is situated in part within the

boundaries of the

West Half (W ^) of the Southwest Quarter

(SW ^) of the Southeast Quarter (SE i^) of

Section 13,



42

containing 20 acres more or less and as to the said

20 acres just described, a physical examination
thereof indicates that said 20-acre tract is not pre-

sently and never has been suitable for cultivation or

for agricultural purposes and this is apparent be-

cause of the steep slope and because of the hard-pan
lyir^g just below the surface. Said tract has at all

times herein involved been and now is chiefly valu-

able as mineral land because of the cinder content

of said Round Butte." Agreed Fact VI, R. 6.

It would be contrary to sound public policy to hold

that any alleged determination of mineral character made

in 1915 should be a binding determination as to land

acquired by the United States in 1937.
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ARGUMENT ON SPECIFICATION

OF ERROR V

POINT: There was a total absence of evidence that Ex-
ecutive Order No. 7908 applies to the particular land

involved here.

The appellee offered no evidence showing that Ex-

cutive Order No. 7908 applies to the particular land in-

volved here, and there is in fact a total absence of any

evidence supporting this finding. Executive Order No.

7908 is an administrative order stated in general terms;

and unlike Executive Order No. 7672, it does not list

any land descriptions.

CONCLUSION

Both 30 U.S.C. sec. 22 and Executive Order No. 7672

authorize mineral entry on the land in question. Conse-

quently, it follows that the court below was in error in

adjudging appellant's mining claim null and void.

Respectfully submitted,

Norman N. Griffith,

Attorney for Appellant.





No. 14661

In the United States Court of Appeals
for the Ninth Circuit

Sam D. Rawson, appellant

V.

United States of Amebica, appellee

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF OREGON

BRIEF FOR THE UNITED STATES

PERRY W. MORTON,
Assistant Attorney General.

C. E. liUCKEY,
United States Attoi'ney, Portland, Oregon.

ROGER P. MARQUIS,
ELIZABETH DUDLEY,

Attorneys, Department of Justice, Washington, D. C.

F I L E
JUN 2?

PAUL p. O'BRIEN, CLERK





INDEX

Page

Opinion below 1

Jurisdiction 1

Question presented 1

Statement 2

Argument:
Appellant has no right in the minerals underlying the land in

question 4

A. The mining laws apply only to lands which are "public

domain" or "public lands" of the United States 4

B. The land here in question was acquired by the United

States for a specific purpose, has never been added to

the public domain, is not held for disposition under

the general land laws of the United States, and hence

is not subject to entry under the mining laws 7, 8

C. Pursuant to authority given by Congress the mineral

deposits on this land were validly disposed of prior to

appellant's pretended entry 9

Conclusion 12

Appendix 13

CITATIONS
Cases:

Bardon v. Northern Pacific Railroad, 145 U. S. 535 4

Barker v. Harvey, 181 U. S. 481 4

Jones V. United States, 195 F. 2d 707 8

Mann v. Tacorna Land Company, 153 U. S. 273 4

Minnesota v. Hitchcock, 185 U. S. 373 4

Newhall v. Sanger, 92 U. S. 761 4

Oklahoma v. Texas, 258 U. S. 574 5, 6, 9

Union Pacific R. R. Co. v. Harris, 215 U. S. 386 4

United States v. Holliday, 24 F. Supp. 112 8

United States v. Schaub, 103 F. Supp. 873, affirmed per curiam,

207 F. 2d 325 12

Statutes

:

Act of July 26, 1866, 14 Stat. 251 4

Act of May 10, 1872, 17 Stat. 91 4,6,7

Bankhead-Jones Farm Tenant Act, July 27, 1937, 50 Stat. 522,

7 U. S. C. sec. 1011 10-

Emergency ReHef Appropriations Act of 935, 49 Stat. 115 8

Reorganization Plan No. 3 of 1946, sec. 402, 60 Stat. 1097 11

Title 30 U. S. C. sec. 22 4

Withdrawal Act of 1910, 36 Stat. 847 9

348449—55 1 (I'



II

Miscellaneous: Page

Cong. Globe, 42d Cong. 2d sess 6, 7

Executive Orders:

No. 7027 10

No. 7530 10

No. 7672 8

No. 7908 10

H. R. 1016, 42d Congress 6

S 1103, 41st Cong., 3d sess 6

40 Op. A. G. 73. -_ 9



In the United States Court of Appeals
for the Ninth Circuit

No. 14661

Sam D. Rawson, appellant

V.

United States of America, appellee

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF OREGON

BRIEF FOR THE UNITED STATES

OPINION BELOW

The district court's unreported opinion appears at

pages 42-45 of the record.

JURISDICTION

The jurisdiction of the district court rested on 28

U. S. C, sec. 1345 (R. 3). A final judgment and order

of injunction was entered on December 23, 1954 (R.

47-51). Notice of appeal was filed on January 20,

1955 (R. 51). The jurisdiction of this Court rests

on 28 U. S. C. sec. 1291.

QUESTION PRESENTED

Whether land purchased by the United States for a

specific purpose is open to location under the general

mining laws.

(1)



STATEMENT

This is an action by the United States to enjoin

appellant from occupying a tract of Government land

and from removing volcanic cinders therefrom. The

land consists of 20 acres located in Section 13, Town-

ship 11 South, Range 12 East, of the Willamette

Meridian in Jefferson County, Oregon. The facts

are not in dispute (R. 3-9) and may be summarized

as follows:

In January 1915, the Department of the Interior

issued a homestead patent to a tract of land contain-

ing 160 acres, which included the 20 acres here in-

volved, to Marie R. Stoller. On July 12, 1937, the

United States purchased a tract of land containing

607.81 acres, which included the 160 acres, from the

grantee of Stoller. The land was acquired for the

purpose of retiring submarginal lands from agricul-

tural use, preventing soil erosion, to protect water-

sheds, to conserve wildlife, and other allied purposes.

The purchase was made with funds appropriated by

the Emergency Relief Appropriations Act of 1935, 49

Stat. 115. In June, 1938, these lands were, by Execu-

tive Order No. 7908 (App. 13-14), designated for ad-

ministration by the Secretary of Agriculture under

the Bankliead-Jones Farm Tenant Act (App. 14-16).

(R. 20-21).

In 1940, the United States Department of Agricul-

ture and the State Highway Commission of Oregon

entered into a fifty year licensing agreement whereby

the Highway Commission was authorized to remove

stone, gravel and similar substances from the land



here involved for use in construction upon or in con-

nection with the property (R. 7-8).

On February 17, 1951, appellant posted a notice of

location of a placer mining claim on the 20 acres here

involved, and filed the notice in the office of the County

Clerk of Jefferson County, Oregon. Thereupon, ap-

pellant entered upon said land and removed quantities

of volcanic cinders (R. 21).

On March 5, 1952, the United States brought this

action to declare appellant's placer mining claim in-

valid, to permanently enjoin him from using or occu-

pying the land and removing volcanic cinders there-

from, and for a judgment for the value of the cinders

removed (R. 16). On September 28, 1954, the court

filed an opinion in which it held that the land on which

appellant had filed a placer mining claim was not sub-

ject to disposal under the general mining laws (R.

42-45). A final judgment and order of injunction

was entered on December 23, 1954 (R. 47-51), reaf-

firming a judgment and order entered December 28,

1953 (R. 23-26).^ Appellant's mining claim was ad-

judged to be null and void and of no force and effect,

and he was permanently enjoined from entering, tres-

passing, occupying, possessing or removing cinders

from the land. He was ordered to pay the sum of

$120.00 damages for the removal of cinders prior to

^ The appellant, on January 29, 1954, filed a motion to vacate

the judgment of December 28, 1953, which was characterized

as an "interlocutory judgment," primarily on grounds of newly

discovered evidence. The court considered the motion on its

merits without passing on the question whether it was inter-

locutory (R. 43).



the order of injunction. This appeal followed (R.

51).
ARGUMENT

Appellant has no right in the minerals underlying the land

in question

A. The mining laws apply only to lands which are

*'public domain'* or ^'public lands'' of the United

States.—Appellant's primary contention (Br. 28-40)

is that he may make a mineral entry of the land in

question under Title 30 U. S. C. sec. 22, which pro-

vides for mineral entries on "lands belonging to the

United States." This language first appeared in the

Act of May 10, 1872, 17 Stat. 91, opening to explora-

tion and purchase "all valuable mineral deposits in

lands belonging to the United States." Prior to that

time, mineral lands were subject to disposition under

the Act of July 26, 1866, 14 Stat. 251, which related to

"the mineral lands of the public domain." [Italics

supplied.] "Public domain" or "public lands" were

authoritatively defined in Netvhall v. Sanger, 92 U. S.

761, 763 (1875), where the Supreme Court declared

that "The words 'public lands' are habitually used in

our legislation to describe such as are subject to sale

or other disposal under general laws." That has

been quoted and reaffirmed in numerous cases. Union

Pacific R. R. Co. V. Harris, 215 U. S. 386, 388 (1910) ;

Minnesota v. Hitchcock, 185 U. S. 373, 391 (1902) ;

Barker v. Harvey, 181 U. S. 481, 490 (1901) ; Mann v.

Tacoma Land Company, 153 U. S. 273, 284 (1894)

;

Bardon v. Northern Pacific Railroad, 145 U. S. 535,

538 (1892). "Public domain" has the same meaning.

Barker v. Harvey, supra.



Hence, it is quite clear that under the 1866 Act

mineral claims could be established only on lands

forming part of the public domain or ''public lands"

of the United States, i. e., lands held hy the United

States for disposition under the general land laws.

Appellant's argument (Br. 29) that by using the

phrase ''lands belonging to the United States" rather

than the phrase "public domain" broadened the cate-

gory of lands to which the 1872 Act applies, was

answered by the Supreme Court in OklaJioma v. Texas,

258 U. S. 574, 599-600 (1922). The Court there said:

This section is not as comprehensive as its

words separately considered suggest. It is part

of a chapter relating to mineral lands which in

turn is part of a title dealing with the survey

and disposal of "The Public Lands." To be

rightly understood it must be read with due

regard for the entire statute of which it is but

a part, and when this is done it is apparent that,

while embracing only lands owned by the United

States, it does not embrace all that are so owned.

Of course, it has no application to the grounds

about the Capitol in Washington or to the lands

in the National Cemetery at Arlington, no

matter what their mineral value; and yet both

belong to the United States. And so of the

lands in the Yosemite National Park, the Yel-

lowstone National Park, and the military reser-

vations throughout the western States. Only

where the United States has indicated that the

lands are held for disposal under the land latvs

does the section apply; and it never applies

where the United States directs that the dis-

posal be only imder other laws. [Emphasis

added.]
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Thus, it is established that there is no difference in

meaning between the 1872 Act and its predecessor, the

Act of 1866, and that entry under both of these

statutes is confined to public domain, i. e., lands held

by the United States for disposal under the general

land laws.

The attempt by appellant (Br. 33-35) to limit the

application of OklaJiomu v. Texas, supra, to the State

of Oklahoma must fail since the 1872 Act obviously

has the same meaning as applied to Oklahoma as to

any other State. It should be noted that the legis-

lative history of the 1872 Act completely supports the

view that in regard to the present controversy the two

acts had the same meaning. A bill to modify the 1866

act in certain procedural aspects, exactly repeating

the language ''public domain" of that Act, passed

the Senate on February 7, 1871, but was not acted

upon by the House. S. 1103, 41st Cong., 3d sess.

;

Cong. Globe, pp. 897, 1026.^^ A similar modification was

undertaken in the second session of the 42d Congress

by H. R. 1016, which passed both houses and was

approved May 10, 1872. 17 Stat. 91. That act pro-

vided ''That all valuable mineral deposits in lands

belonging to the United States, both surveyed and

unsurveyed, are hereby declared to be free and open

to exploration and purchase * * *." [Emphasis

added.] Representative Sargent, who introduced the

1872 bill and was in charge of it in the House, said

in explaining it, "The bill does not make any impor-

tant changes in the mining laws as they have hereto-

fore existed. It does not change in the slightest de-

2 At page 1026 the bill is mistakenly called H. R. 1103.



gree the policy of the Government in the disposition

of the mining lands.
'

' Cong. Globe, 42d Cong., 2d sess.,

23. 534. Referring to the Senate bill in the previous

Congress, he said, ''The only change from the Senate

bill, I believe, is in the matter of advertising notice

* * *." Ihid.

These statements by the sponsor of the 1872 act

clearly show that it was not intended to have any

broader application than the previous mineral law

relating to the "public domain"; and there is nothing

in the congressional debates on the measure to suggest

that anyone took a different view of it.^

The mining laws thus relate only to the "public

domain" and are inapplicable here, since the land in

question was not "public domain."

B. TJie land here in question was acquired by the

United States for a specific purpose, has never been

' That it was understood to be limited to public lands is

indicated, for example, by the fact that a proposal for special

disposition of the proceeds of mineral lands under the act was

withdrawn when Senator Pomeroy suoftrested. '"I think the

Senator had better withdraw his amendment and let us con-

sider it by itself on the bill which appropriates the proceeds

of the piihlie lands. The mineral lands will properly be con-

sidered under that bill * * *." Cong, Globe, 42nd Cong.,

2d sess., p. 2462 (1872) . [Emphasis added.]

There was no House report on the measure (see Cong. Globe.

42d Cong.. 2d sess.. pp. 395, 534 (1872)). The Senate report

(see ihid.^ p. 2058) seems not to have been printed, either as a

congressional document or in the Appendix to the Congressional

Globe. The act, as printed in Statutes at Large, carries the

marginal synopsis, "Valuable mineral deposits in jyublic lands

and the lands to be open to citizens, etc.'' [Emphasis added.]

17 Stat. 91.

348449—55- 2
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added to the public domain, is not held for disposition

under the general land laivs of the United States, and

hence is not subject to entry under the mining lairs.—
This land was purchased by the United States on

July 12, 1937, with funds appropriated by the Emer-

gency Relief Appropriations Act of 1935, 49 Stat. 115,

which authorized the acquisition of lands for use in

projects, inter alia, of "prevention of soil erosion''

(49 Stat. p. 116). On July 20, 1937, it was placed

under the control and management of the Secretary

of Agriculture in connection with such a soil erosion

project by Executive Order No. 7672 (Br. 11-13).

Plainly, the land at this point was not subject to

disposal under the general land laws. United States

V. Holliday, 24 F. Supp. 112 (D. Mont. 1938); cf.

Jones V. United States, 195 F. 2d 707, 709 (C. A. 9,

1952).

Appellant's reliance on Executive Order No. 7672

as opening the land to disposition under the mineral

laws (Br. 11-27) is unavailing. A mere reading of

that order shows that it was not intended to subject

any lands to the mining laws which prior to the with-

drawal were not subject to such laws. The proviso

plainly means only that such of the withdrawn lands

as could be entered under the mining laws prior to

withdrawal remain subject to such entry. That refers

in terms to lands which previously could be entered
'

'under the applicable laws.
'

' For reasons stated above,

this land prior to the withdrawal was not subject to

the general land laws, and the executive order shows
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no intention of bringing that about/ Certainly there

is no warrant for construing this proviso, which is

normal in withdrawal orders, so as to extend the min-

ing laws to properties to which they would not other-

wise apply. The mere fact that all of Sec. 13 at one

time had been disposed of, so heavily relied upon by

appellant (Br. 12-16), does not justify such an ex-

pansion of the proviso, nor does it indicate that none

of the lands mentioned in the Executive Order were

subject to disposal under the mining laws.

C. Pursuant to authority given hy Congress the min-

eral deposits on this land were validly disposed of prior

to appellant^s pretended entry.—While for reasons

stated above, this land after acquisition by the United

States was not w^ithin the scope of the general land

law^s, the further history demonstrates beyond question

* There is nothing in the opinion of the Attorney General, 40

Op. A. G. 73, cited by appellant (Br. 20-22), which lends any

support whatever to his pretended claim. That opinion refers

only to unpatented land forming part of the public domain,

and thus subject to the mineral laws before the withdrawal.

The opinion holds merely that public domain land withdrawn
temporarily under the Withdrawal Act of 1910, 36 Stat. 847,

does not suspend the operation of the mineral laws. The opin-

ion thus has no bearing with respect to lands purchased by the

United States as distinct from lands always a part of the public

domain. Moreover, even if public domain lands were here in-

volved, the xA-ttorney General's opinion makes clear that the

President and, of course, the Congress can so dedicate lands to a

permanent use as to exclude them from the operation of the

general land laws. And, as shown, infra., pp. 11-12, this land has

been so disposed of by valid administrative action pursuant to

statutory authority. As the Supreme Court stated in Oklahoma
V. Texas, 258 U. S. 574, 600 (1922) ;

"* * *
i<- po xj. S. C.

sec. 22] never applies where the United States directs that the

disposal be only under other laws."
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that rather than exposing this land for disposition un-

der such general laws Congress has, in fact, authorized

its disposition under sj^ecial legislation. On June 9,

1938, the land was specifically transferred to the Sec-

retary of Agriculture by Executive Order No. 7908

(Apj). 13-14), for administration under the Bankhead-

Jones Farm Tenant Act approved July 27, 1937 (50

Stat. 522, 525, 7 U. S. C. sec. 1011).^ Congress there-

by gave the Secretary of Agriculture very broad pow-

ers as to the use or disposition of lands acquired to

effectuate the program provided for mider this Act

(App. 14-16). He could ''sell, exchange, lease, or

otherwise dispose of" any property so acquired, but

only to public authorities and only on condition that

the x^roperty is used for public purposes. Clearly,

lands ex23ressly subjected to disposal by the Secretary

of Agriculture, and only to public authorities for pub-

lic i^urposes, could not at the same time be lands sub-

^ Executive Order Xo. 7027, issued April 30, 1935, established

the Resettlement Administration, which was vested with the

functions and duties of initiating and administering "a pro-

gram of approved projects with respect to soil erosion, * * *.

On January 1, 1937, by Executive Order IS'o. 7530, all of the

powers, functions, duties and property of the Resettlement Ad-
ministration were transferred to the Secretary of Agriculture.

Executive Order Xo. 7908 covered all of those projects that had

been transferred to him by the previous Executive Orders, and

included "lands thereafter acquired." The land here in ques-

tion was acquired for soil erosion projects after Executive Order

Xo. 7530 transferring the projects to the Secretary of Agricul-

ture had been issued. It is clear, therefore, from the face of the

orders, that appellant's argument (Br. 8, 43) that there is no

evidence to support a finding that Executive Order Xo. 7908

applies to this particular land is without merit.
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ject to disposal under the general land laws to private

individuals and for private gain.

The placmg of these lands under the sole jurisdic-

tion of the Secretary of Agriculture in and of itself

repels any notion that such lands were subject to the

general land laws or mineral laws of the United

States. The administration of those laws tradition-

ally is in the hands of the Secretary of the Interior,

and the placing of this land under the Secretary of

Agriculture shows Congressional intention that it be

disposed of, if at all, only for purposes which he

should determine upon under the Bankhead-Jones

Farm Tenant Act. It is true that nine years later in

1946, Congress transferred to the Secretary of the

Interior the function of control of mineral deposits in

lands of this category. (Sec. 402 Reorganization Plan

No. 3 of 1946, 60 Stat. 1097, 1099; App. 16-17.) His

authority, however, was conditioned upon his being

advised by the Secretary of Agriculture that any con-

templated disposition of minerals ''will not interfere

with the primary purposes for which the land was

acquired, and only in accordance with such conditions

as may be specified by the Secretary of Agriculture in

order to protect such purposes." Appellant does not,

of course, pretend that these conditions have been or

can be met with respect to the land here involved. On
the contrary, we proceed now to show that the mate-

rials which appellant seeks, long prior to the 1946

Reorganization Plan, had been otherwise disposed of

by the Secretary of Agriculture.

In 1940, the Secretary of Agriculture exercised his

powers under the Bankhead-Jones Farm Tenant Act
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by entering into a licensing agreement for a period of

fifty years with the State Highway Commission of

Oregon. This gives the State the right to use mate-

rials from the land here involved for use for construc-

tion purposes (R. 7-8). It was not imtil after the

state contractor was extracting volcanic cinders from

the land that appellant, in 1951, made his location.

Quite obviously, the licensing agreement with the State

of Oregon was within the authority of the Secretary

of Agriculture, and is valid. It follows that appellant

could not acquire any rights to materials which pre-

viously had been disposed of. ZJnited States v.

Schauh, 103 F. Supp. 873 (D. Alaska, 1952), affirmed

per curiam, 207 F. 2d 325 (C. A. 9, 1953).'

CONCLUSION

It is submitted that the judgment should be affirmed.

Respectfully,

Perry W. Morton,

Assistant Attorney General.

C. E. LUCKEY,

United States Attorney, Portland, Oregon.

Roger P. Marquis,

Elizabeth Dudley,

Attorneys, Department of Justice, Washington, D. C.

June 1955.

^ As in the Schaub case, it has been asumed that this volcanic

material is a mineral within the meaning of the general mining

laws.



APPENDIX
Executive Order No. 7908 June 9, 1938, 3 F. R.

1389, provides:

Transferring Certain Lands to the Secretary
OF Agriculture for Use, Administration,
AND Disposition Under Title III of the
Bankhead-Jones Farm Tenant Act

WHEREAS I find suitable for the purposes of
Title III of the Bankhead-Jones Farm Tenant
Act, approved July 27, 1937 (50 Stat. 522, 525),
and the related provisions of Title IV thereof,

all lands of the United States now under the
supervision of the Secretary of Agriculture (1)
which have been acquired by the Department of

Agriculture for use in connection with those

land-development and land-utilization projects

transferred to it bv Ex. Order No. 7530 of Dec.

31, 1936, as amended by Ex. Order No. 7557 of

Feb. 19, 1937 (including lands transferred to it

by the said Ex. order, lands thereafter acquired
pursuant to the said Ex. order, as amended,
lands set apart and reserved from the public

domain, and lands acquired by transfer from
other Federal agencies, whether by Ex. order
or otherwise), and (2) which are now in process

of acquisition by the Dept. of Agriculture, pur-
suant to existing contracts of purchase and
pending condemnation proceedings, for use in

connection with the said projects

:

NOW, THEREFORE, by virtue of and pur-
suant to the authority vested in me by section 45
of the said Bankhead-Jones Farm Tenant Act, it

is ordered that all the right, title, and interest of

the United States in the lands so acquired or in

process of acquisition, be, and they are hereby,

transferred to the Secretary of Agriculture for

(13)
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use, administration, and disposition in accord-

ance with the provisions of Title III of the said

Act and the related provisions of Title IV
thereof; and immediately upon acquisition of

legal title to those lands now in process of

acquisition, this order shall become applicable

to all the additional right, title, and interest

thereby acquired hy the United States

;

Provided, that no lands heretofore set apart
and reserved from the public domain shall be
disposed of by sale, exchange, or grant, in

accordance with the provisions of said act,

without the approval of the Secretary of the

Interior

;

And Provided further, that this order shall

not apply to any of the said lands which have
been, by Executive order or proclamation, in-

cluded in or reserved as a part of a national

forest or of a wildlife, waterfowl, migratory
bird, or research refuse, or to the right, title,

and interest of the United States in the mineral
resources of those lands which have heretofore

been set apart and reserved from the public

domain, and shall not restrict the disposition

of such mineral resources under the public-land

laws.

Sees. 31, 32, Title III of the Bankhead-Jones Farm
Tenant Act of July 22, 1937, 50 Stat. 522, 525, as

amended by the Act of July 28, 1942, 56 Stat. 725,

7 U. S. C. sec. 1011, provides:

Sec. 31. The Secretary is authorized and di-

rected to develop a program of land conserva-

tion and land utilization, including the retire-

ment of lands which are submarginal or not
primarily suitable for cultivation, in order

thereby to correct maladjustments in land use,

and thus assist in controlling soil erosion, refor-

estation, preserving natural resources, mitigat-

ing floods, preventing impairment of dams and
reservoirs, conserving surface and subsurface

moisture, protecting the watersheds of navigable



15

streams, and protecting the public lands, health,

safety, and welfare.

PowEES Under Land Program

Sec. 32. To effectuate the program provided
for in section 31, the Secretary is authorized

—

(a) To acquire by purchase, gift, or devise,

or by transfer from any agency of the United
States or from any State, Territory, or political

subdivision, submarginal land and land not pri-

marily suitable for cultivation, and interests in

and options on such land. Such property may
be acquired subject to any reservations, out-

standing estates, interests, easements, or other
encumbrances which the Secretary determines
will not interfere with the utilization of such
property for the purposes of this title.

(b) To protect, improve, develop, and ad-
minister any property so acquired and to

construct such structures thereon as may be
necessary to adapt it to its most beneficial use.

(c) To sell, exchange, lease, or otherwise dis-

pose of, with or without a consideration, any
property so acquired, under such terms and
conditions as he deems will best accomplish the
purposes of this title, but any sale, exchange, or
grant shall be made only to public authorities

and agencies and only on condition that the

property is used for public purposes: Pro-
vided, hoivever, That an exchange may be made
with private owners and with subdivisions or
agencies of State governments in any case
where the Secretary of Agriculture finds that
such exchange would not conflict with the pur-
poses of the Act, and that the value of the
property received in exchange is substantially

equal to that of the property conveyed. The
Secretary may recommend to the President
other Federal, State, or Territorial agencies to

administer such property, together with the
conditions of use and administration which will

best serve the purposes of a land-conservation
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and land-utilization program, and the President
is authorized to transfer such property to such
agencies.

(d) With respect to any land, or any inter-

est therein, acquired by, or transferred to, the
Secretary for the purposes of this title, to make
dedications or grants, in his discretion, for any
public purpose, and to grant licenses and ease-

ments upon such terms as he deems reasonable.
(e) To cooperate with Federal, State, Terri-

torial, and other public agencies in developing
plans for a program of land conservation and
land utilization, to conduct surveys and investi-

gations relating to conditions and factors affect-

ing, and the methods of accomplishing most
effectively, the purposes of this title, and to
disseminate information concerning these ac-

tivities.

(f ) To make such rules and regulations as he
deems necessary to prevent trespasses and
otherwise regulate the use and occupancy of

property acquired by, or transferred to, the

Secretary for the purposes of this title, in

order to conserve and utilize it or advance the

purposes of this title. Any violation of such
rules and regulations shall be pmiished as

prescribed in section 5388 of the Revised Sta-

tutes^ as amended (U. S. C, 1934 ed., title 18,

sec. 104).

Sec, 402 of Reorganization Plan No. 3 of 1946, 60

Stat. 1097, 1099, 5 U. S. C. sees. 133y-16, p. 140, 1952

Ed., provides:

Sec. 402. Functions relating to mineral de-

posits in certain lands.—The functions of the

Secretary of Agriculture and the Department
of Agriculture with respect to the uses of min-
eral deposits in certain lands pursuant to the

provisions of the Act of March 4, 1917 (39
Stat. 1134, 1150, 16 U. S. C. 520), Title II of

the National Industrial Recoverv Act of June
16, 1933, (48 Stat. 195, 200, 202, 205, 40 U. S. C.
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401, 403 (a) and 408), the 1935 Emergency
Relief Appropriations Act of April 8, 1935 (48
Stat. 115, 118), section 55 of Title I of the Act
of August 24, 1935 (49 Stat. 750, 781), and the
Act of July 22, 1937 (50 Stat. 522, 525, 530),
as amended July 28, 1942 (56 Stat. 725, 7
U. S. C. 1011 (c) and 1018), are hereby trans-

ferred to the Secretry of the Interior and shall

be performed by him or, subject to his direction
and control, by such officers and agencies of
the Department of the Interior as he may desig-

nate: Provided, That mineral development on
such lands shall be authorized by the Secretary
of the Interior only when he is advised by the
Secretary of Agriculture that such development
will not interfere with the primary purposes
for which the land was acquired and only in

accordance with, such conditions as may be spec-

ified by the Secretary of Agriculture in order
to protect such purposes. The provisions of
law governing the crediting and distribution of
revenues derived from the said lands shall be
applicable to revenues derived in connection
with the functions transferred by this section.

To the extent necessary in connection with the

performance of the functions transferred by
this section, the Secretary of the Interior and
his representatives shall have access to the

title records of the Department of Agriculture
relating to the lands affected by this section.

U. S. GOVERNMENT PRINTING OFFICE: 1955
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ARGUMENT

POINT A: The mining laws of the United States apply to

"lands belonging to the United States", and that statutory

language applies to the land here involved. (Reply to Appellee's

Point A)

The dispute in this case is over a narrow question of

law: was the court below in error in reading into the

phrase found in 30 U.S.C. sec. 22 "lands belonging to

the United States" the concept that the phrase does not



extend to land once patented and thereafter "reacquired"

by the United States?

This is a case of the first impression and prior dictas

in relation to other problems not particularly helpful.

Appellee quotes a statement from Newhall v. Sanger,

92 U.S. 761, 763, 23 L. Ed. 769 (1875):

"The words 'public lands' are habitually used
in our legislation to describe such as are subject to

sale or other disposal under general laws." Appel-
lee's Br. 4.

This statement leaves undecided the very question for

decision: whether or not the land here involved is "sub-

ject to sale or other disposal under the general land

laws", to-wit, under the mining laws of the United

States. None of the cases which reaffirms the Newhall

dictum are in the least helpful in deciding whether the

particular land involved here was meant by Congress

to be subject to mineral entry under the mining laws

of the United States. None of them deal with the mining

laws.

In United States v. Blendaur, 128 Fed. 910 (CCA.
9), this court cited practically every case cited by appel-

lee in its brief at page 4, and said as to certain lands

ceded by the Flathead Indians and "acquired" by the

United States:

"The contention of tlie appellee that they were
not public lands, because these lands indicate only
such lands belonging to the United States as are

subject to sale or other disposition under general

laws. (Wilcox V. Jackson, 13 Pet. 498, 513, 10

L. Ed. 264; Leavenworth, L. & G. R. Co. v. United
States, 92 U.S. 733, 23 L. Ed. 634; Newhall v. Sang-



er, 92 U.S. 761, 23 L. Ed. 769; Bardon v. R. R. Co.,

145 U.S. 535, 12 Sup. Ct. 856, 36 L. Ed. 806; Mann
V. Tacoma Land Co., 153 U.S. 273,, 14 Sup. Ct.

820, 38 L. Ed. 714; Barker v. Harvey, 181 U.S.

481, 491, 21 Sup. Ct. 690, 45 L. Ed. 963), cannot
be sustained. The words 'public lands' are not al-

ways used in the same sense. Their true meaning
and effect are to be determined by the context in

which they are used, and it is the duty of the court

not to give such a meaning to the words as would
destroy the object and purpose of the lav/ or lead

to absurd results. There are many cases where the

courts have been called upon to decide the meaning
of these words. In United States v. Bisel, 8 Mont.
20, 30, 19 Pac. 251, the court after referring to the

decision in Wilcox v. Jackson, Newhall v. Sanger
and other cases said:

" 'There is no statutory definition of the words
"public lands", and the meaning of them may vary
somewhat in different statutes passed for different

purposes, and they should be given such meaning in

each as comports Vv^ith the intention of Congress in

their use.' " (p. 913)

Here our starting point is that the m.ining laws "have

been construed very liberally in favor of the miners."

Davis, Fifty Years of Mining Law, 50 Har. L. Rev. 897,

900. Presumptively the land involved here is open to

entry unless there has been some express provision to

the contrary. Lockhart v. Johnson, 181 U.S. 516, 520,

21 Sup. Ct. Rep. 665, 45 L. Ed. 979.

Appellee attempts to shrug off the fact that the de-

cisive words in the Act of May 10, 1872, which is now

30 U.S.C. sec. 22, "lands belonging to the United States"

represent a change from the language used in the pre-

ceding mining law. Act of July 26, 1866, c. 262, sec. 1,



14 Stat. 251: "mineral lands of the public domain." Un-

less Congress was completely futile in making the change,

the new language in the Act of May 10, 1872 either

broadened or clarified the language of the preceding act.

By the change Congress clearly adopted one definition

of "public domain" i.e. territory belonging to the gen-

eral government. State v. Cunningham, 35 Mont. 547,

90 P. 755.

If Representative's Sargeant's opinion that the Act of

May 10, 1872 did not "make any important changes in

the mining laws as they have heretofore existed" is cor-

rect, then the change by Congress must have clarified

the meaning of the earlier act and the language "lands

of the public domain" always meant "lands belonging to

the United States." This is consistent with appellee's

own case, Newhall v. Sanger, 92 U.S. 761, 763, 23 L. Ed.

769, where the term "public lands" was held to apply

only to the land where "the complete title was absolute-

ly vested in the United States."

"Acquired" land meets that test and the distinction

the court below drew between "acquired" and "never-

patented" public lands is untenable, particularly under

the present wording of the statute. Whatever is the ex-

act scope of the phrase "lands belonging to the United

States", it is clear that it does not distinguish between

"acquired" and "never-patented" public land.

The decision of the court below was based on this

distinction

:

"Such 20 acre tract is not in the public domain
but is acquired land not subject to mineral entry."

Conclusion of Law IV, R. 22.



Consequently the court was in error when it adjudged

appellant's mining claim null and void.

Oklahoma v. Texas, 258 U.S. 574, 66 L. Ed. 771, 42

Sup. Ct. 406, does not deal with acquired land and the

statement appellee quotes is a dicta made with respect to

the disposition of public land which had never been

patented. Appellee's Br. 4. Here, unlike in the Oklahoma

case there is not a series of special statutes showing Con-

gress' intent that the mining laws are not to apply. See

appellant's opening brief, pages 33 through 35 for a

full statement.

Often the most significant things about an appellee's

brief are the points made in appellant's brief which are

not answered at all. Appellee does not answer authorities

cited by appellant at pages 30 through 33 of his brief.

First, no answer is made to appellant's contention that

Congress itself has construed 30 U.S.C. sec. 22 to cover

acquired lands. 34 Stat. 344, 43 U.S.C. sec 153. Appel-

lant's Br. 30.

Second, there is no answer to appellant's argument

that acquired lands were an old problem of which Con-

gress was aware when the Act of May 10, 1872, c. 152,

sec. 1, 17 Stat. 91, was passed. Appellant's Br. 30-31.

Finally, appellee fails to either cite or distinguish

Verdier v. Railrod Company, 15 South Carolina 476.

This is the controlling case here. The court there held

that the railroad grant section of the earlier mining lavv',

Act of July 26, 1866, 14 Stat. 251, extended to lands

acquired by the United States by Civil War taxation in

the States of the Confederacy. The court specifically re-
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jected the argument that "pubHc lands" as used in that

statute did not apply to lands previously granted and

owned as private property. See Appellant's Br. 31-33.

Appellee has not shown why Congress does not intend

that the mining laws should apply to this metalliferous

20 acre tract which the parties have agreed "is not pres-

ently and never has been suitable for cultivation or for

agricultural purposes and this is apparent because of the

steep slope and because of the hard-pan lying just below

the surface, said tract has at all times herein involved

been and now is chiefly valuable as mineral land because

of the cinder content of said Round Butte." Agreed Fact

VI, R. 6. Appellee would construe the words "lands be-

longing to the United States" so that a different result

would be reached on two identical 20 acre tracts both

owned by the United States and lying side by side on

some sage brush butte solely upon the basis of the acci-

dental fact that one tract has been "reacquired" by the

United States.



POINT B: Congress has never stated an intent that the min-
ing laws of the United States should not apply to the land in-

volved here. (Reply to Appellee's Point B)

It was an agreed fact that:

"The President had authority under said Emer-
gency Relief Appropriations Act of 1935 and under
the act of August 24, 1935, (49 Stat. 115) to make
the disposition of all of said lands including said

Section 13 as was made by said Executive Order
(No. 7672)". Agreed Fact XI R. 9. (Insertion added)

The Act of August 24, 1935, ch. 641, sec. 55, 49 Stat.

750, 781 provides in part:

"There is hereby made available, out of any
money appropriated by the Emergency Relief Ap-
propriation Act of 1935, such amount as the Presi-

dent may allot for the development of a national

program of land conservation and land utilization."

(Emphasis supplied)

After the land in question was acquired, the Presi-

dent issued Executive Order No. 7672 disposing of it.

In view of the nature of this particular land he recogniz-

ed that mining thereon was not inconsistent with the

Central Oregon Land Project and so gave the direction

that the "mineral resources" of lands were open to de-

velopment "under the applicable laws." This was his

program of "utilization" for this land.

Appellee has no explanation why the particular sec-

tion of land here involved. Section 13, T. 11 S, R. 12 E.

was listed in Executive Order No. 7672 if the order was

not to apply to it. Appellant in his opening brief has

analyzed Executive Order No. 7672 phrase by phrase

and has demonstrated how each phrase is consistent

with, indeed, requires the conclusion that the President
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recognized the right of mineral entry as to the land here

involved. Appellant's Br. 13-16. Appellee does not an-

swer this detailed analysis but instead assumes its own

construction without any explanation.

Section 1 of Executive Order No. 7672 does two

things: first and most important, it lists all the land be-

ing transferred into the Central Oregon Land Project;

and second, it provides that insofar as Executive Order

No. 6910 temporarily withdrew from entry some of those

enumerated and described lands it was revoked. The

President throughout Executive Order No. 7672 and par-

ticularly in Section 2 used the Vv^ords "public lands" in the

sense of all government owned land listed in the order by

their legal descriptions. Otherwise Section 13 of T. 11 S. R.

12 E. was never placed in the Central Oregon Land Pro-

ject since it consists of nothing but "acquired land".

P. 32. By section 2 of the order the withdravv^al of Sec-

tion 13 is made subject to the conditions stated in the

Act of June 25, 1910, ch. 421, 36 Stat. 847, as amended

by the Act of August 24, 1912, ch. 369, 2,7 Stat. 497, 43

U.S.C. sec. 141 and 142. That condition is that the land

withdrawn shall at all times be open to discovery under

the mining laws of the United States.

Appellant has pointed out that the choice by the

President to act under his statutory withdrawal powers

requires the land so withdrawn to remain open to min-

eral entry. Withdrawal Act, 43 U.S.C. sec. 141 and 142;

Appellant's Br. 17-22. The appellee does not explain why

the land is not subject to mineral entry under the pro-

visions of that statute, in view of its express language.



The appellee is equally embarrassed by an opinion

of its Attorney General, 40 Op. A.G. 73. See Appellant's

Br. 20-22. After a lengthy consideration of the whole

problem of withdrawals, the Attorney General there

concluded that if the President withdraws land under

his statutory powers, the right of mineral entry contin-

ues; while if the withdrawal order is issued under his

non-statutory powers, the right of mineral entry does

not continue. Here Executive Order No. 7672 expressly

recites that the President Vv/^as acting under his statutory

powers. See text thereof set out in Appellant's Brief at

pages 11-13.

The government officials concerned have not seen

fit to follow this simple and understandable rule. There

is nothing in the Attorney General's opinion to the ef-

fect that the land there involved was unpatented public

domain. The opinion simply says "public domain", an

ambiguous phrase which may refer to all land owned by

the United States. A reading of the opinion indicates

that the Attorney General is stating a comprehensive

rule as to all withdrawals of government land by the

President.

Appellee cites United States v. Holliday, 24 F. Supp.

112, and Jones v. United States, 195 F. 2d 707, 709

(C.C.A. 9). The Holliday case is discussed at page 33

of appellant's opening brief and is not in point here since

it does not involve the effect of Executive Order No. 7672

nor the construction of the mining laws of the United

States. The Jones case has no application since appellant

here claims a metalliferous placer claim. See footnote

in the Jones case page 709. (195 F. 2d 707, 709)
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It was an agreed fact that the cinders involved here

"consist principally of silicon, aluminum, potassium,

sodium, iron, calcium and magnesium." Agreed Fact V,

R. 5. No question exists that appellant "discovered the

mineral deposit of cinders on said 20 acres." And that

the "deposit of cinders has a commercial value." Agreed

Facts V and VII, R. 5-6.

The President when he issued Executive Order No.

7672 decided that there was no inconsistency between

the purposes of the Central Oregon Land Project and

development of the minerals under the applicable lav/s.

It has previously been pointed out that Congress has not

indicated that the mining laws are not to apply to "ac-

quired" lands. On the contrary Congress itself has re-

garded those laws as applicable to "acquired" land. 43

U.S.C. sec 153. Any other construction would lead to

absurdity in treating identical land lying side by side

differently. The President recognized this in his order,

and clearly regards this so-called "acquired" land as

"public land" and provides that its withdrawal should

be subject to the conditions stated in the Withdrawal

Act, 43 U.S.C. sec 141 and 142, namely that all lands

withdrawn under that act should be open to discovery

under the mining laws of the United States. Executive

Order No. 7672, sec. 2.
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POINT C : The mineral deposits in the land here involved were
not disposed of prior to appellant's location thereof, and every
administrative action with respect to the land here involved

has been expressly subject to Executive Order No, 7672 and
the mining laws of the United States. (Reply to Appellee's

Point C)

Executive Order No. 7672 refers to the land here in-

volved by specific legal description: Section 13, T. 11 S.

R. 12 E. Willamette Meridian. Appellee does not even

suggest that this order has ever been revoked.

Appellee claims that the land here involved was trans-

ferred to the Secretary of Agriculture for administration

under the Bankhead-Jones Farm Tenant Act, 7 U.S.C.

sec. 1000 et seq., by Executive Order No. 7908. There is

no evidence in the record showing that the particular

land here involved was transferred by that order. Appel-

lee concedes this and instead relies upon a series of gen-

eral executive orders to connect Executive Order No.

7908 with this land. Appellee's Br. 10.

Assuming arguendo only that the land was trans-

ferred by Executive Order No. 7908 the text of the order

specifically excludes from its operation the rights of

mineral entry. Said order was retroactively amended by

Executive Order No. 8531. Hence the text as set out in

appendix to appellee's brief is obsolete. (See appendix to

this brief.)

The order as amended states in part:

"And provided Further * * * that this order, or

any order which may hereafter set apart and reserve

land from the public domain for use, the adminis-

tration, for disposition in accordance with the pro-

visions of Title III of said Bankhead-Jones Farm
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Tenant Act and the relative provisions of Title IV
thereof, shall not apply to the right, title and inter-

est of the United States in the mineral resources of

the land which have been, or may hereafter be set

apart and reserved from the public domain, and
shall not restrict the disposition of such mineral

resources under the public land laws."

In this confusion of orders one fact is clear: Executive

Order No. 7672 is not revoked by Executive Order 7908

nor by any other Executive Order and remains in full

force and effect.

Assuming arguendo only that the land here involved

was transferred to the Secretary of Agriculture pur-

suant to the Bankhead-Jones Farm Tenant Act, 50

Stat. 522, 526, 7 U.S.C. sec. 1011(a) then the Secretary

acquired it "subject to any reservations, outstanding es-

tates, interests, easements, or other encumbrances which

the Secretary determines will not interfere with the utili-

zation of such property for the purposes of sections 1001-

1005d, 1007, and 1008-1029 of the title." It follows then

that the Secretary acquired it subject to the prior pro-

visions of Executive Order No. 7672, which has never

been modified or revoked.

The language in 7 U.S.C. sec. 1011(c) which appel-

lee quotes to disposal to public authorities is inapplicable

here for two reasons: (1) it only applies to a disposition

by the Secretary of Agriculture and not by other offici-

als; and (2) entry under the mining laws pursuant to the

proviso in Executive Order No. 7672 is not a disposal at

all in the sense of Section 1011(c) since the mineral en-

try rights were never transferred to the Secretary at all.

Appellee's Br. 10. In short, if the Secretary took, he took
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subject to the proviso in Executive Order No. 7672 con-

tinuing the rights of mineral entry.

This v/as, in fact, the vv^ay the Secretary of Agricul-

ture construed the situation when he entered into the

1940 License Agreement: he excepted from the agree-

ment the rights of mineral entry as protected and con-

tinued by Executive Order No. 7672. Ex. 6, pp. 4-5. It

is interesting to note that Executive Order No. 7908 was

dated June 10, 1938. The license agreement which defers

to Executive Order No. 7672 is dated April 19, 1940, and

makes no reference to Executive Order No. 7908.

Since even the Secretary of Agriculture regarded him-

self as bound by Executive Order No. 7672, it is not ap-

parent how any shuffling of the administration of the

land here involved between various government bureaus

can affect the substantive rights of the appellant under

the terms of Executive Order No. 7672 and the mining

laws of the United States. The Secretary as a subordinate

of the President is in no position to reverse the deter-

mination of the President in Executive Order No. 7672

that the lands in the Central Oregon Land Project were

to be open to mineral entry and that such entry does

not interfere with the primary purpose for which that

land was acquired. Nor can the subordinate Secretary im-

pose conditions different than those the President him-

self has imposed.

LICENSE AGREEMENT

This case arose only after appellant brought a suit in

equity in the state courts to enjoin the operations of one

F. C. Somers who was removing cinders from appellant's
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claim. R. 8. There is no basis in the record, and none is

cited by appellee; and it is in fact untrue that F. C.

Somers was extracting cinders from the land prior to

appellant's location thereof. Appellee's Br. 12.

Somers was a contractor with the State of Oregon

and did remove cinders from the land but after appel-

lant's location thereof. The land in question here was

subject to a licensing agreement with the State of Ore-

gon made in 1940. The 20 acres involved here was only

a small part of the land covered by the agreement. Ex.

6 (See Exhibit A thereto).

This licensing agreement reserved to the United

States:

"All rights to the oil, gas, coal and other mineral

ores whatsoever upon, in, or under said property,

together with the usual mining rights, powers and
privileges, including the right of access to and use

of such parts of the surface of the premises as may
be necessary for mining and saving said minerals."

Ex. 6, p. 3.

The agreement, however, granted a narrowly re-

stricted right to the State of Oregon "to use stone, gravel,

and similar substances from said property, provided such

materials are used for construction purposes or in con-

nection with said property." Ex. 6, p. 4. Appellant denies

that F. C. Somers was extracting cinders "for construc-

tion purposes upon or in connection with said property"

;

and the appellee offered no evidence to that effect. (Em-

phasis supplied)

However, it is unnecessary here to decide whether F. C.

Somers was exercising any rights of the licensee State
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of Oregon since the licensing agreement expressly sub-

jects any rights of the State of Oregon to the right of

mineral etnry by persons such as appellant:

"It is provided, hov/ever, insofar as the land sub-
ject to this agreement consists of public domain re-

served for use in connection with the project by
Executive Order No. 7672, dated July 19, 1937, that

nothing in this agreement shall be construed to re-

strict the disposition of mineral resources contained
in such lands under the public land laws of the

United States." Ex. 6, p. 4.

The license agreement thus recognizes, as it had to,

that the agreement by the Secretary of Agriculture

could not alter the provision which the President had

made in Executive Order No. 7672 allowing the right

of mineral entry in the land listed in the order.

Since here both the licensing agreement and the Exe-

cutive Order No. 7672 expressly continue the right of

mineral entry, the case of United States v. Schaub, 103

F. Supp. 873, aff'd per curiam, 207 F. 2d 325 (CCA. 9)

is not in point. In that case the withdrawal order had no

such explicit saving proviso and was issued under 48

U.S.C sec. 341. That section expressly provides that the

right of mineral entry should not continue. Here the

withdrawal order was issued under the Withdrawal Act,

43 U.S.C. sec. 142 which expressly states that the right

of mineral entry should continue. Here the State's rights

and those of any contractor with it were subject to the

provisions of Executive Order No. 7672 which is in effect

incorporated by reference in the licensing agreement.
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CONCLUSION

Appellant validly located a mining claim upon the

land in question since it was open to entry under the

express terms of Executive Order No. 7672, the With-

drawal Act, 42 U.S.C. sec 142, and the mining laws of

the United States. The court below was, therefore, in

error and its judgment should be reversed.

Respectfully submitted,

Norman N. Griffith
Attorney for Appellant.
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APPENDIX

EXECUTIVE ORDER

AMENDING EXECUTIVE ORDER NO. 7908 of

JUNE 9, 1938, TRANSFERRING CERTAIN LANDS
TO THE SECRETARY OF AGRICULTURE FOR
USE, ADMINISTRATION, AND DISPOSITION UN-
DER TITLE III OF THE BANKHEAD - JONES
FARM TENANT ACT.

By virtue of the authority vested in me by section 45

of the Bankhead-Jones Farm Tenant Act, approved

July 22, 1937 (50 Stat. 522), I hereby amend the two

provisos contained in Executive Order No. 7908' of June

9, 1938, transferring certain lands to the Secretary of

Agriculture for use, administration and disposition under

Title III of the Bankhead-Jones Farm Tenant Act, to

read as follows:

''Provided, that no lands heretofore or hereafter

set apart and reserved from the public domain for

use, administration, and disposition in accordance

with the provisions of Title III of the said Bankhead-
Jones Farm Tenant Act and the related provisions

of Title IV thereof, shall be disposed of by sale, ex-

change, or grant, in accordance with the provisions

of said act, without the approval of the Secretary

of the Interior, and no transfer of title to such lands

shall be complete unless evidenced by patent issued

by the General Land Office;

''And provided further, that this order shall not

apply to any of said lands which have been, by
Executive order or proclamation, included in or re-

served as a part of a national forest or of a wildlife,

' 3 F.R. 1389.



18

waterfowl, migratory bird, or research refuge, and
that after this order, or any order which may here-

after set apart and reserve land from the public do-
main for use, administration, and disposition in ac-

cordance with the provisions of Title III of said

Bankhead-Jones Farm Tenant Act and the related

provisions of Title IV thereof, shall not apply to the

right, title, and interest of the United States in the

mineral resources of the lands which have been, or

may hereafter be, set apart and reserved from the

public domain, and shall not restrict the disposition

of such mineral resources under the public land
laws."

FRANKLIN D. ROOSEVELT
The White House

Aug. 31st, 1940

(No. 8531)

(F.R. Doc. 40-3685; Filed September 3, 1940;

3:50 p.m.)
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lURISDICTION OF THE COURT

The plaintiff, who is the appellee, contends that the

District Court had jurisdiction based upon the provis-

ions of Title 28 U.S.C.A. Sec. 1332, subparagraph (a)

(2) in that the action is between citizens of a state of

the United States and a citizen of a foreign state. The



appellee is a Panamanian corporation, and the appel-

lants are citizens of the States of Oregon and California

(Tr. 14).

The matter in controversy exceeds, exclusive of in-

terest and costs, the sum of $3,000.00.

The appellants contend, as will be pointed out in

their Specifications of Error and Argument in this brief,

that although the District Court had jurisdiction to hear

the action under the foregoing section, that the court

was deprived of jurisdiction to enter judgment for the

appellee because of the provisions of the Norris-La-

Guardia Act, Title 29 U.S.C.A. Sees. 101 et seq., and the

National Labor Relations Act as amended by the Labor

Management Relations Act, Title 29 U.S.C.A. Sees. 141

et seq.

JURISDICTION OF THE COURT OF APPEALS

The jurisdiction of the Court of Appeals to review

the judgment of the District Court is based upon Title

28 U.S.C.A. Sec. 1291, it being a final decision of the

District Court, a direct review of which may not be had

in the Supreme Court under Title 28 U.S.C.A. Sec. 1252.

STATEMENT OF THE CASE

These cases involve the right of the appellee, a Pan-

amanian corporation and owner of a Liberian flag cargo

vessel, to recover from the appellants damages on ac-

count of the idleness of the vessel during the period of

time that it was being picketed by the appellants.



The SS RIVIERA was an American-built Liberty

ship, owned by the appellee and operated under the flag

of the Republic of Liberia. Between March and August

of 1952 the crew members signed Articles aboard the

vessel for a period of two years. Under these Articles

the crew members made a voyage from Bremen, Germa-

ny, to New Orleans, Louisiana, and from New Orleans,

Louisiana, to the Orient, and then to the Port of Port-

land, Oregon, where it arrived on September 3, 1952.

The vessel was to receive certain repairs at Portland,

Oregon, and was to pick up a cargo of wheat for carri-

age to India. On September 9, 1952, practically all of

the crew members went on strike and demanded their

pay and their transportation to their respective ports

of engagement (Tr. 472). From that date until October

14, 1952, the former crew members or their friends oth-

er than the appellants herein picketed the vessel. From

October 14, 1952, until November 26, 1952, members of

the Sailors' Union of the Pacific picketed the vessel

until enjoined by the District Court on November 26,

1952. From November 28, 1952, until December 8, 1952,

members of the Masters, Mates & Pilots Union picketed

the vessel, and from December 10, 1952 until December

12, 1952 members of the Seafarers' International Union

established a picket line at the vessel.

The picketing was peacful. The employees of the

stevedoring and ship repair firms and other shore em-

ployees ordered to work on the vessel refused to work

while the pickets were present. After removal of the

picket lines, those employees resumed their work on the

vessel.



The shipowner brought tJiese separate suits as class

suits against certain individual members of the unions

involved and all members of each union as a class. In

its complaint the appellee sought an injunction against

the picketing and also sought damages. The District

Court allowed temporary injunctions and appeals were

taken to this court. The appeals were dismissed on the

ground that the injunctions were moot because the

vessel has departed. Benz, et al. v. Compania Naviera

Hidalgo, 205 F. 2d 944. The causes were remanded to

the District Court for further proceedings with the fol-

lowing admonition by this court:

" * * * that what was determined by the Court
below in issuing such injunctions is without further

force or effect, and cannot be relied upon as res

adjudicata, as creating an estoppel, or as the law of

the case, all to the end that the issues relating to the

claim of damages may be tried by the parties as

free from the effects of such injunctions, as if the

same had not been issued."

The three cases were tried together in the District

Court on the question of damages. The court allowed

a decree for damages in favor of the shipowner and

against certain individual members of the unions and

allowed the judgments to run against the assets of the

three unions.

The alleged wrongful conduct for which the District

Court awarded damages consisted of the picketing of

the appellee's vessel, the SS RIVIERA, while it was

docked at the Port of Portland, Oregon, subsequent to

October 14, 1952.



The District Court held that the conduct of the ap-

pellants in picketing was wrongful and not pursuant to

a labor dispute in that it was for an "unlawful purpose",

to-wit: to induce the appellee to rehire its former crew

members who had been discharged because of their re-

fusal to work. (Findings of Fact XII, Tr. 242, 329, 375)

(Conclusions of Law III, Tr. 245, 332, 379).

CONSOLIDATION OF CASES ON APPEAL

The three separate cases involved herein have been

consolidated for purposes of appeal (Tr. 3). All three

cases were brought for injunctions and damages on ac-

count of the picketing of appellee's vessel. Since the

cases were decided by the District Court without a jury,

the Specifications of Error will run to the Findings of

Fact and Conclusions of Law made by the District

Court in each case.

Also since the Findings and Conclusions are prac-

tically identical, we shall make but one detailed set of

Specifications of Error. This will run in the Benz case,

No. 14663. We will then indicate the corresponding Find-

ing or Conclusion in the other two cases for which error

is specified upon the same ground.

SPECIFICATIONS OF ERROR

1. The court erred in making Finding of Fact No.

IX (Tr. 240) in finding that the crew members of the

SS RIVIERA "went on strike for the sole purpose of

cutting down the term of their service from two years,



the length of service agreed upon in their articles, and

to obtain a higher wage rate and other conditions more

favorable to them than those agreed upon in said arti-

cles", in that the evidence clearly shows that the mem-
bers of the crew of the SS RIVIERA went on strike on

account of their belief that said vessel was unseaworthy

and when they ceased to work they demanded their

wages which were then due and their transportation to

their ports of engagement.

MacRae case Finding of Fact No. IX (Tr. 327).
Morrison case Finding of Fact No. IX (Tr. 373).

2. The court erred in making Finding of Fact No.

XII (Tr. 242) in finding that the picketing by the Sail-

ors' Union of the Pacific was intended to prevent the re-

pairing and loading of the SS RIVIERA and was for the

sole purpose of compelling the appellee to reemploy the

crew members who went on strike and were discharged,

at more favorable wage rates and conditions, for the

reason that the evidence clearly shov/s that the Sailors'

Union of the Pacific picketed the vessel for the purpose

of publicizing its labor dispute with the appellee and to

further its economic interest in the trade in which the

appellee was engaged, and said picketing by the Sailors'

Union of the Pacific was for the purpose of gaining rec-

ognition as collective bargaining agent and to secure

representation of the seamen to be employed aboard

the vessel.

Further in the MacRae case (Finding of Fact No.

XII, Tr. 329) and in the Morrison case (Finding of Fact

No. XII, Tr. 375) the court further erred in finding that



the picketing by the members of the union was intended

to help the Sailors' Union of the Pacific in obtaining its

objectives after it had been restrained from picketing, on

the ground and for the reason that there is absolutely

no evidence to sustain said finding.

And further in the MacRae case (Finding of Fact

No. XII, Tr. 329) the court erred in finding that the

vessel's officers were not offered membership in Local

90 nor were any of them eligible for membership in

Local 90 for the reason that there is no evidence to

that effect, but on the contrary the evidence clearly

shows that said officers could have joined said union.

3. The court erred in making Finding of Fact No.

XIII (Tr. 242) in which the court found that the picket-

ing by the appellants was the "sole and proximate cause

of such loss of use" of the vessel, and further in finding

that the appellee "was not deprived of the use of the SS

RIVIERA by any technical custody of the United

States Marshal during said period", for the reason that

the loss of the use of the vessel during the period was

caused by the independent intervening acts of the long-

shoremen and shipyard workers in refusing to cross the

picket line, and for the further reason that the appellee

did not have a crew aboard the vessel except for a few

officers, and further for the reason that said vessel was

in the custody of the Marshal pursuant to a libel and

was not redeemed by the appellee.

MacRae case Finding of Fact No. XIII (Tr. 329).

Morrison case Finding of Fact No. XIII (Tr.

375).
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4. The court erred in making Finding of Fact No.

XIV (Tr. 243) wherein the court found that there was

no labor dispute between the parties or otherwise at the

time of the picketing, for the reason that a labor dis-

pute did exist between the parties and between the crew

members with respect to wages and working conditions

aboard the vessel, and with respect to the recognition

of the Sailors' Union of the Pacific as the bargaining

agent of the employees aboard the vessel, and with re-

spect to the economic interests of the Sailor's Union of

the Pacific in the operation of appellee's vessel.

MacRae case Finding of Fact No. XIV (Tr. 330).
Morrison case Finding of Fact No. XIV (Tr.

376).

5. The court erred in making Finding of Fact No.

XVII (Tr. 244) wherein it found that as the proximate

result of appellants' picketing the appellee suffered both

measurable and immeasurable damages, for the reason

that said picketing was not wrongful and further any

damages sustained by the appellee in the idleness of its

vessel were not proximately caused by the picketing by

the appellants, and further that said picketing was pursu-

ant to a labor dispute, and if any damages were sustained

as a result thereof, that they are damnum absque injuria.

MacRae case Finding of Fact No. XIX (Tr. 331).

Morrison case Finding of Fact No. XV (Tr. 376).

6. The court erred in making Conclusion of Law No.

I (Tr. 244) wherein the court concluded that it had

jurisdiction of the subject matter of this suit, and furth-

er that the appellee had no remedy under the National



Labor Relations Act as amended by the Labor Manage-

ment Relations Act of 1947, and that the court was not

deprived of jurisdiction by such remedy, on the ground

and for the reason that the conduct complained of by

the appellee consisted of a labor dispute affecting com-

merce, and that therefore the legality of the conduct is

determined by the provisions of the National Labor Re-

lations Act as amended by the Labor Management Re-

lations Act of 1947. Furthermore, should said conduct

be in violation of said law, the remedies provided in

said Act are exclusive.

Also the District Court was deprived of jurisdiction

because of the provisions of the Norris-LaGuardia Act

which divested the District Court of jurisdiction on ac-

count of the existence of a labor dispute.

MacRae case Conclusion of Law No. 1 (Tr. 332).

Morrison case Conclusion of Law No. I (Tr. 379).

7. The court erred in making Conclusion of Law No.

Ill (Tr. 245) wherein the court concluded that the

picketing "was for an unlawful purpose" and wherein

the court further concluded that there was no labor

dispute between the parties or between the union and

any members or former members of the crew of the

vessel, and further the court erred in concluding that

there was no labor dispute within the definition of any

federal statute, and that the picketing was not a lawful

exercise of the right of free speech.

The court erred in making said conclusions for the

reason that said picketing was for a lawful purpose in

furtherance of appellants' labor disputes with the appel-
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lee, and further that the purpose of said picketing was

not unlawful in that it did not seek to require the ap-

pellee to do anything that it could not lawfully do.

MacRae case Conclusion of Law No. Ill (Tr.

332).

Morrison case Conclusion of Law No. Ill (Tr.

379).

8. The court erred in making Conclusion of Law No.

IV (Tr. 245) wherein it concluded that the picketing

"was the sole proximate cause" of appellee's damages,

and that the failure of the employees of the independ-

ent contractors to cross the picket line was not an inde-

pendent, intervening cause of the damages, for the rea-

son that the appellee's damages were caused by its own

failure to release the vessel from the custody of the

Marshal, and its own failure to have a crew aboard the

vessel during the period of the picketing and claimed

damages, and its own failure to require the employees

of its independent contractors to perform their contracts

aboard the vessel. Also the acts of the employees of the

independent contractors in refusing to cross the picket

line were independent intervening causes of appellee's

damages.

MacRae case Conclusion of Law No. V (Tr. 333).

Morrison case Conclusion of Law No. IV (Tr.

379).

9. The court erred in making Finding of Fact No.

Ill (Tr. 238) and Conclusion of Law No. II (Tr. 244)

wherein the court held that the members of the Sailors'

Union of the Pacific had "sufficiently identical interests

in the subject matter of this suit to constitute a class
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subject to suit by service on representatives" and where-

in the court concluded that "the court has jurisdiction

of the parties" and this "a true class suit", and that the

individuals Benz and Williams are representatives of the

class for the reason that all members of the Sailors'

Union of the Pacific do not sail in the off-shore trade and

the trade in which the SS RIVIERA was engaged and

thus would not have identical interests in the subject

matter of this suit.

MacRae case Finding of Fact No. Ill (Tr. 332);
Conclusion of Law No. II (Tr. 332).

Morrison case Finding of Fact No. Ill (Tr. 370);
Conclusion of Law No. II (Tr. 379).

10. The court erred in making Conclusion of Law
No. V (Tr. 245) wherein it was held that the appellee

was entitled to judgment not only against the individual

members of the Sailors' Union of the Pacific who were

served, but also against each member of the Sailors'

Union of the Pacific and the Sailors' Union of the Pa-

cific as an entity, and wherein the court held that exe-

cution should issue against not only the property of the

individuals served, but also against the property of the

Sailors' Union of the Pacific, and in holding that the

judgment was res adjudicata as to the issues litigated

with reference to individual members of the Sailors'

Union of the Pacific not served in this suit, for the rea-

son that the appellee is not entitled to have judgment

or decree entered in its favor against the appellants, or

any of them, for any sum, because the conduct of the

appellants in picketing was not wrongful, but on the

contrary said conduct was a protected concerted activity
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within t±ie meaning of the Labor Management Relations

Act, and said picketing v/as not for an unlawful pur-

pose; and further that if any judgment were to be enter-

ed, it should be only against the individuals personally

served v/ith process, and should not run against the class

consisting of members of the Sailors' Union of the Pa-

cific and the Sailors' Union of the Pacific for the reason

that this is not a true class suit, and further that a

judgment under the laws of Oregon which the District

Court is bound to follow in this case cannot be entered

against a voluntary unincorporated association.

MacRae case Conclusion of Law VI (Tr. 333).

Morrison case Conclusion of Law V (Tr. 380).

11. The court erred in entering judgment in favor of

appellee (Tr. 246) and in failing to enter judgment in

favor of the appellants on the ground and for the reason

that the appellee has neither plead nor proven a cause

of action against the appellants in that the conduct com-

plained of by the appellee is conduct which is protected

under the applicable federal law and is not conduct for

an unlawful purpose under either state or federal law.

MacRae case Decree (Tr. 335).

Morrison case Decree (Tr. 381).

12. With respect to the MacRae case only, the court

erred in making Conclusion of Law No. IV (Tr. 333)

wherein the court concluded that "even though" the

picketing was for the purpose of requiring the replace-

ment of the licensed personnel with members of the

union, such picketing would not create a labor dispute

and would be illegal under both state and federal law,
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on the ground and for the reason that the picketing for

said purpose constitutes a labor dispute and is within

the type of conduct protected under the federal and

state law.

SUMMARY OF ARGUMENT

This case came before the District Court as a suit

for an injunction and for damages, the District Court's

jurisdiction being based upon diversity of citizenship

and the amount involved. The District Court awarded

damages for conduct consisting only of peaceful picket-

ing, on the ground that the object of the picketing was

"an unlawful purpose", and therefore wrongful.

It is the contention of the appellants that since the

picketing involved an ocean-going vessel engaged in

"commerce", that the matters and things complained of

by the appellee are governed by the terms of the Na-

tional Labor Relations Act as amended by the Labor

Management Relations Act of 1947. It is further con-

tended by appellants that the Act has preempted the

field of regulation or restraint of picketing, and has

established an exclusive body of rules with respect to

picketing. And finally, that under the Act the right to

carry on the conduct involved herein was guaranteed

and was not specifically prohibited.

The appellants submit, therefore, that since under

the federal law the picketing by them was legal, the

court below erred in awarding damages on account of

the picketing.
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In the alternative, appellants also contend that

should it be found that the picketing complained of was

not a matter governed by the federal law but governed

by the state law, nevertheless the picketing was pur-

suant to a "labor dispute" and said picketing was a

valid exercise of the right of free speech, and not con-

ducted for "an unlawful purpose", and therefore the

damages, if any, that the appellee sustained on account

of the picketing were damnum absque injuria.

Also, in the alternative, the appellants contend that

if it should be found that the picketing by the appel-

lants was in violation of the federal law, being an "un-

fair labor practice" as defined under the Act, that never-

theless the appellee cannot recover therefor in this ac-

tion for the reason that the appellee has not pursued the

remedy prescribed under the Act, which remedy is ex-

clusive.

The appellants contend that the damages, if any,

sustained by the appellee due to the idleness of its vessel

were not proximately caused by the picketing, but by

independent intervening acts of both the appellee itself

and of third parties. Finally it is the contention of ap-

pellants that in this suit if judgment is to be entered

it should run only to the individual defendants served

and not against the union or against its property, for

the reason that the District Court in hearing a diversity

case must follow the law of the State of Oregon and

that under the law of that state a judgment for damages

is not allowable against a voluntary unincorporated asso-

ciation.
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ARGUMENT

I

THE PICKETING WAS NOT WRONGFUL
CONDUCT

The appellee's vessel, the SS RIVIERA, arrived at

Portland, Oregon, on September 3, 1952, and on Sep-

tember 9, 1952, practically all of its crew members went

on strike and were discharged. From September 9, un-

til October 14, 1952, it is admitted that the picketing of

the vessel was by persons other than the appellants

(Tr. 18).

It also is not claimed in this case that appellants in-

duced the crew members to go on strike and terminate

their articles. The record shows that in another suit

known as Civil No. 6661 the appellee sued the Sailors'

Union of the Pacific in the District Court of Oregon,

contending that it had induced the members of the crew

to violate their articles (Tr. 445). The court concluded,

however, that the Union did not wrongfully induce the

members of the crew to breach their articles and to

strike (Tr. 454) and a decree was entered dismissing

the suit (Tr. 455).

The present suits seek damages for the period be-

ginning October 14, 1952. The District Court found

that the unions and their members have an economic

interest in the working conditions and wages of seamen

employed aboard vessels engaged in the grain charter

trade between the ports of the United States and the
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Orient (Tr. 243) and further found that the average

wages for the SS RIVIERA crew members amounted to

only about one-third of the amount of wages paid sea-

men represented by the unions while employed aboard

United States flag vessels engaged in the same trade

between ports of the United States and the Orient (Tr.

243).

It was admitted that the appellee's vessel had car-

ried one cargo of American grain to the Orient and was

preparing to carry another (Tr. 16). It was also ad-

mitted that during the picketing complained of in this

case there were approximately 25 jobs open for seamen

on the SS RIVIERA (Tr. 21).

It was also admitted that all of the picketing was

conducted in a peaceful manner (Tr. 18).

The court held that the picketing was wrongful be-

cause it had for its object the "unlawful purpose" of

inducing the appellee to rehire its former members

whom the District Court said "had deserted". In order

to properly determine the question of whether or not

the picketing by the appellants was wrongful, it must

first be determined whether the substantive law to be

applied shall be state or federal law. Historically the

body of the substantive law governing the right to

picket developed by state court decisions. In other

words, the law that was applied to regulate picketing

was the law of the state where the picketing occurred.

The first effective statute governing picketing was

the Norris-LaGuardia Act passed in 1932 (47 Stat. 70
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et seq., 29 USCA Sec. 101 et seq.). Similar acts were

passed in many states, including Oregon (Sec. 102-902

OCLA). These acts deprived the courts of jurisdiction

to enter an injunction against picketing in cases ''in-

volving and growing out of labor disputes." The body

of the case law which developed after the passage of

these acts, both in the state and federal courts, centered

around the question of whether or not there existed a

"labor dispute" within the meaning of the Act.

At the same time another approach was made in

order to sustain the right to picket. Remembering that

the right to picket was being determined by the sub-

stantive law of the state where the picketing occurred,

it was contended that the restraint by the state court

of picketing was a violation of the federal constitutional

right of free speech. The Supreme Court of the United

States in a number of cases protected picketing as an

exercise of the right of free speech.

Senn v. Tile Layers Protective Union (1937),
301 U.S. 468, 57 S. Ct. 857, 81 L. Ed. 1229.

Thornhill v. Alabama (1940), 310 U.S. 88, 60 S.

Ct. 736, 84 L. Ed. 1093.

Carlson v. Caliiornia (1940), 310 U.S. 106, 60 S.

Ct. 746, 84 L. Ed. 1104.

American Federation of Labor v. Swin^ (1941),

312 U.S. 321, 61 S. Ct. 568, 85 L. Ed. 855.

Bakery and Pastry Drivers and Helpers Local

802 V. Wohl (1942), 315 U.S. 769, 62 S. Ct.

118, 86 L. Ed. 1178.

Cafeteria Employees Union Local 302 v. An^elos

(1943), Also called: An^elos v. Mesevich, 320

U.S. 293, 64 S. Ct. 126, 88 L. Ed. 58.
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In the meantime in order to restrict the right of

picketing established both under the Norris-LaGuardia

Act and under the free speech doctrine, there was de-

veloped the "unlawful purpose doctrine." In other

words, it was held in a line of cases that the anti-injunc-

tion statute would not bar an injunction against picket-

ing if the objective sought by the picketing was re-

garded as unlawful.

Peters et al. v. Central Labor Council, 179 Or. 1,

9, 169 P. 2d 870 (1946).

Also it was held that the guarantee of the right of

free speech by picketing would not be sustained where

the object of the picketing was unlawful.

Carpenters and Joiners Union v. Ritter's Cafe,

315 U.S. 722, 62 S. Ct. 807 (1942).
Giboney v. Empire Storage & Ice Co., 336 U.S.

490, 69 S. Ct. 684 (1949).

Hughes V. Superior Court of California, 339 U.S.

460, 70 S. Ct. 718 (1950).

The cases that developed concerning picketing were

practically all resolved around questions of the existence

of a labor dispute, of free speech and lawfulness of pur-

pose of the picketing.

The passage of the Wagner Act (49 Stat. 449, 29

U.S.C.A. Sec. 151 et seq.) in 1935 effected no change

upon the existing body of state law because the Wagner

Act was limited to employer unfair labor practices. It

was not until the passage in 1947 of the Taft-Hartley

Amendment (61 Stat. 136, 29 U.S.C.A. Sec. 141 et seq.)

that a change was to be made. Until that time it was

clear that the state law regulating picketing was applia-
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ble to all businesses, whetJier or not they were engaged

in interstate commerce. The passage of the Taft-Hartley

Amendments created for the first time federal legislation

which laid down substantive rules concerning picketing.

Section 7 of the Act (61 Stat. 140, 29 U.S.C.A. Sec. 157)

provided as follows:

"Employees shall have the right ^ ^ -^ to engage
in other concerted activities for the purpose of col-

lective bargaining or other mutual aid or protection
*." (Set out in full in Appendix D.)^ ^ ^

Section 8 of the Act (61 Stat. 140, 29 U.S.C.A. Sec.

158) defined for the first time labor organization unfair

labor practices (Appendix E).

Following this legislation the Supreme Court has

held in a line of cases (See Appendix A) that by the

passage of the Taft-Hartley Amendments Congress

thereby pre-empted the field of regulation of picketing

and similar conduct, and that thereby the laws of the

states, both statutory and court made, were superseded.

This principle was made abundantly clear by the follow-

ing language in Garner v. Teamsters Union (1953), 346

U.S. 485, 499, 74 S. Ct. 161, 170; 98 L. Ed. 228:

"The detailed prescription of a procedure for

restraint of specified types of picketing would seem
to imply that other picketing is to be free of other

methods and sources of restraint. For the policy of

the National Labor Management Relations Act is

not to condemn all picketing but only that ascer-

tained by its prescribed processes to fall within its

prohibitions. Otherwise, it is implicit in the Act

that the public interest is served by freedom of

labor to use the weapon of picketing. For a state

to impinge on the area of labor combat designed to
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be free is quite as much an obstruction of federal

policy as if the state were to declare picketing free

for purposes or by methods which the federal act

prohibits."

This language was recently approved in Weber v.

Anheuser-Busch, Inc., 348 U.S. 468, 75 S. Ct. 480, 484,

99 L. Ed. 386 (1955). In the Weber case the court

briefly summarized its earlier holdings on pre-emption.

Coming back again to the facts in this case, it is

abundantly clear that the picketing involved commerce,

and that therefore the provisions laid down in the Act

of 1947 shall govern. It follows that the state law no

longer applies. Congress having pre-empted the field.

This being so, the legality of the picketing must be de-

termined by the provisions of the federal statute, and

not by any test of "unlawful purpose" as laid down in

the state decisions.

Section 7 of the Act (Appendix D) provides that em-

ployees shall have the right to engage in "concerted ac-

tivities for the purpose of collective bargaining or other

mutual aid or protection." The admitted facts in the case

at bar, as well as the findings of the court, makes it clear

that the picketing by the appellants was in aid of col-

lective bargaining, and was therefore conduct protected

by the Act. International Union v. O'Brien, 339 U.S. 454,

70 S. Ct. 781 (1950).

The appellee has never contended that the picketing

constituted an "unfair labor practice" within the mean-

ing of Section 8 of the Taft-Hartley Act. The appellee

has always merely contended that the picketing was for
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an "unlawful purpose." Indeed, the appellee could not

have contended that the conduct of the appellants in

picketing constituted an unfair labor practice and at the

same time have sought as it did in this case an injunc-

tion in the District Court and damages. This is so be-

cause had the picketing constituted an unfair labor prac-

tice, the appellee's sole remedy would have been found

under the Act by an application to the National Labor

Relations Board for a cease and desist order, and the

District Court would not have had jurisdiction. Garner

V. Teamsters Union etc, supra.

The few cases where the Supreme Court has held

that action by a state court was not contrary to Section

7 of the Act, have all involved situations where the

state law condemned the conduct because the means as

distinguished from the objective were improper. See for

example Allen-Bradley Local etc. v. Wisconsin Employ-

ment Relations Board (1942), 315 U.S. 740, 62 S. Ct.

820, 86 L. Ed. 1154, (violence by strikers); National

Labor Relations Board v. Fansteel Metallurgical Cor-

poration (1939), 306 U.S. 240, 59 S. Ct. 490, 83 L. Ed.

627, (a sit-down strike), and International Union v.

Wisconsin Employment Relations Board (1949), 336

U.S. 245, 69 S. Ct. 516 (quicky strikes).

The Supreme Court allowed the state under its police

power to regulate conduct not necessarily connected

with conserted labor activity which violated local law.

This naturally follows because of the necessity of the

federal Act providing a uniform policy to govern labor

disputes affecting commerce. In other v/ords, the Court



22

has held that the labor policy which governs the objective

of strikes shall be determined by the federal Act, where-

as if the means of carrying out the objective consists of

unusual conduct, it might be goverened by the state

under its own police power. AUen-Barkley Local etc. v.

Wisconsin Employment Relations Board, supra.

This point is made clear by the following passage

from Cox, Federalism in Labor Law, 67 Harvard Law
Review 1297, 1327 (1954):

Whatever the proper answer in these doubtful
cases, a state ought not to be free to restrict concert-

ed action by employees subject to federal law mere-
ly by branding their objective 'unlawful'. The slip-

pery phrase 'unlawful objective' has long confused
labor law by obscuring a fundamental distinction.

The term covers not only (1) the purpose to induce
an employer to engage in unlawful conduct but
also (2) bargaining demands which an employer
may grant without violating any statute or percept

of public policy but which the court regards as be-

yond the required scope of bargaining or insuffi-

cient to justify the injury to the employer's business.

Judicial opposition to concerted action in the second
category is not based upon employees' goal, there-

fore, but upon concert of action against the employ-
er as a method of achieving it. Such a rule of decis-

ion or an equivalent statute permits the same sub-
stantive conditions to be established by other means.
The purpose of NLRA Section 7 was to immunize
employees against this doctrine."

In the case at bar it was admitted, and the court

found, that the picketing was peacful. The means were

not in any way contrary to state law. The objective of

the picketing in the case at bar was well within the

guarantee of the federal Act and not prohibited by it.
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Appellants t±ierefore submit that since their concert-

ed activities were conducted by lawful and peaceful

means, and for objectives protected under the federal

Act, they were therefore privileged and not wrongful. It

follov/s, therefore, that appellants should not be liable

for damages for carrying on this conduct.

II

PICKETING FOR "UNLAWFUL PURPOSE"

Although we firmly believe that the instant case

should be governed by the federal law, we will in this

portion of our brief, point out that should the question

of the picketing be held to be governed by local state

law, that nevertheless the picketing by the appellants

does not fall v/ithin the "unlawful purpose doctrine."

It can hardly be denied that since the appellants have

an economic interest in the craft, trade and occupation

involved in this case, and since there were jobs open

aboard the vessel, and since there were admittedly prob-

lems of representation and of fixing terms and condi-

tions of employment, that this is a case involving and

growing out of a "labor dispute" within the meaning of

the Norris-LaGuardia Act. See 47 Stat. 70 et seq., 29

U.S.C.A. Sec. 113 set out in Appendix B, and the Labor

Management Relations Act. See Appendix F.

As pointed out above in order to outlaw picketing

which would otherwise be an exercise of free speech, or

be considered pursuant to a "labor dispute", there has

developed in many courts the doctrine that if the picket-
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ing is for an "unlawful purpose" that it is wrongful.

However, it is interesting to note, as pointed out by the

author of the annotation in 29 A.L.R. 2d at 360, that in

the federal courts it has been held that under the Norris-

LaGuardia Act the objective of the union is immaterial

if the statute is otherwise applicable. The annotation

states

:

"It was believed that the Norris-LaGuardia Act
and similar state laws has eliminated judicial dis-

creation in applying the unlawful purpose doctrine

where the union's activities were reasonably related

to working conditions, as defined in the statutes,

but some of the state courts have been extremely
reluctant to give up their right to apply this test.

* * *

"In New Negro Alliance v. Sanitary Grocery Co.

(1938) 303 U.S. 552, 82 L. Ed. 1012, 58 S. Ct. 703,

rev. 67 App. DC 359, 92 F. 2d 510, upholding the

right of a Negro group to picket stores allegedly

discriminating against their race, the court said:

'The Act does not concern itself with the background
or the motives of the dispute.'

"

Other federal cases following the principle set forth

in the New Ne^ro Alliance case are as follows:

Matson Navigation Co. v. SIU (1951 DC Md.),
100 F. Supp. 730.

Wilson &> Co. V. Bid (1939 CA 3), 105 F. 2d 948.

Diamond Full-Fashioned Hoisery Co. v. Leader,

(DC Pa. 1937) 20 F. Supp. 467.

The courts applying the unlawful purpose doctrine

have recognized that in order for picketing to be declar-

ed wrongful in that it is for an unlawful purpose, it must

have for its object the requiring of the employer to do

that which would be a crime or a violation of the law.
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This requirement was pointed up clearly in two cases

decided on the same day bj?- the Oregon Supreme Court.

In the first, Markham & Callow v. International Wood-

workers, 170 Or. 517, 135 P. 2d 727 (1943), it was held

that after another union had been duly certified as col-

lective bargaining agent by the NLRB, picketing for

the purpose of inducing the employer to violate the new

new collective bargaining agreement was picketing for

an unlawful purpose. In the other case, Stone Logging

Co. V. International Woodworkers, 171 Or. 13, 21; 135 P.

2d 759 (1943), it was held that picketing under practi-

cally the same situation but where there was no certifi-

cation, was not picketing for an unlav/ful purpose. In so

holding the court said:

"The chief distinction lies in the fact that in the

Markham & Callow case the union acting as exclu-

sive bargaining agency for all of the employees and
which as such secured the union shop contract had
been certifed as the exclusive representative of all

of the employees for the purpose of collective bar-

gaining by the National Labor Relations Board pur-

suant to an election conducted by that board. In

the case at bar, on the other hand, the plaintiff

comes before the court without the benefit of any
certification."

A comparision of these Oregon cases makes it clear

that the rule that picketing for "an unlawful purpose"

refers to the object of the picketing in inducing an em-

ployer to do something which he cannot legally do. In the

Markham &' Callow case, the court declared the picketing

to be for an "unlawful purpose" in that it had for its ob-

ject the inducement of the employer to violate the Na-

tional Labor Relations Act, whereas in the Stone Log-
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ging Company case the employer would not have been

in violation of the National Labor Relations Act by-

dealing with the picketing union, when there had been

no certification.

In State v. Dobson, 195 Or. 533, 245 P. 2d 903

(1952), the court held that the picketing was for an un-

lawful purpose because it had for its object the induce-

ment of the employer. Tidewater, to enter into a contract

with the picketing union at a time when a certification

election was pending, and when such conduct on the

part of the employer would be unlawful under the Taft-

Hartley law.

Also, in Schwab v. Motion Picture Operators, 165 Or.

602, 109 P. 2d 600 (1941), the Oregon Supreme Court

held that the picketing by the union was for an unlaw-

ful purpose in that picketing was not only for a closed

shop but also for a closed union, and that it would be

unlawful for the employer to enter into such a mono-

polistic contract. The court said:

"The only substantial controversy between the

parties grows out of the union's demand that the

plaintiff join it in its monopolistic aim."

The same distinction has been made by the Supreme

Court of the United States, where the cases have made

it clear that unlawful purpose refers to the inducement

of the employer to do that which is unlawful.

In Building Service Employees International v.

Gazzam, 339 U.S. 532, 70 S. Ct. 784 (1950), the union

picketed an employer who refused to sign a union shop

contract with the union. There was a state statute that
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an employee should be free from coercion by an employ-

er, not only in his desire to join a union, but also in his

freedom to "decline to associate with his fellows." The

Washington court enjoined the picketing on the ground

that it was to force the employer to violate that state

statute. The Supreme Court affirmed the lower court.

The Gazzam case made it very clear that the illegal ob-

ject ran to the employer and not to the employee. The

court held that it would not have been illegal to picket

to induce the employees to join the union, but it would

have been illegal to picket to induce the employer to

force the employees to join the union.

Other cases to the same effect are:

.Carpenters and Joiners Union v. Ritters Cafe, 315

U.S. 722, 62 S. Ct. 807 (1942). (Inducing of employer

to violate state anti-trust law).

Giboney v. Empire Storage &' Ice Co., 336 U.S. 490,

69 S. Ct. 684 (1949). (Inducing the employer to violate

the state restraint of trade law).

Hughes V. Superior Court of California, 339, U.S.

460, 70 S. Ct. 718 (1950). (Inducing the employer to

violate the state anti-discrimination law).

The principle that the unlawful purpose rule applies

only where the object of the picketing requires the em-

ployer to do that which it cannot legally do, is clearly

enunciated A.L.I. Restatement of Torts, Sections 775,

777 and 794, set out in Appendix C.

We conclude, therefore, that since the employer in

this case could have rehired its former crew members,
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without violating any law, that even if it were assumed

that the sole object of the picketing was to require the

rehiring of the crew members, such would not be an

''unlawful purpose" within the meaning of the law.

The court below, therefore, should have found that

the picketing involved was pursuant to a labor dispute

and a valid exercise of the appellants' right of free

speech, and that damages, if any, as a result of the pick-

eting were damnum absque injuria. Starr v. Laundry

Union, 155 Or. 634, 63 P. 2d 1104 (1937); Wallace v.

International Association, 155 Or. 652, 63 P. 2d 1090

(1937); Peters v. Central Labor Council, 179 Or. 1, 169

P. 2d 870 (1946); Baker Hotel v. Employees Local, 187

Or. 58, 207 P. 2d 1129 (1949).

Further the District Court should have dismissed

appellee's suit which was brought in equity, since its

ground for equitable relief has wholly failed, and the

court should not have retained the case for damages.

Cumberland Building and Loan Asso. v. Sparks, (C.C.

E.D. Ark. 1900) 106 Fed. 101; 19 Am. Jur., Equity, Sec.

132, p. 132.

Ill

DAMAGES WERE NOT PROXIMATELY
CAUSED BY THE PICKETING

The judgment in this case for damages is based upon

the court's conclusion that the "defendants' said picket-

ing was the sole proximate cause of plaintiff's said dam-

ages" (Tr. 245). This conclusion was obviously based
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on its finding of fact that the employees of stevedoring,

ship repair firms and others ordered to work on the SS
RIVIERA refused to so work when the pickets were

present and the fact that after the picket Hne was re-

moved the employees of the contractors continued their

work (Finding of Fact XVIII, Tr. 242).

It is the contention of appellants that the failure of

the employees of the independent contractors to cross

the picket line was an independent intervening cause of

appellee's damages. Appellants also contend that the

custody of the vessel by the U. S. Marshal pursuant to

a libel during the period of the picketing was also an

independent intervening cause of appellee's damages,

and thirdly, appellants contend that the fact that the

shipowner did not have a crew aboard its vessel was also

an independent cause of appellee's damages.

The general rule with respect to liability where there

has been independent intervening cause is stated in 25

C.J.S., Damages, p. 476 as follows:

f'Act oi third person. Where there has interven-

ed between defendant's act and the injury an inde-

pendent illegal act of a third person producing the

injury, and without which it would not have hap-

pened, the latter is held the proximate cause of the

loss and defendant is excused; or, as the principle

has been expressed, although there may have been

an original wrongful act, if it produced injury only

through the intervening independent and wrongful

acts of others, the author of the former is not liable

in damages.

"On the other hand, defendant may be liable

where damage results from the intervention of legal



30

and innocent acts of third persons, naturally and
probably following from his wrongful act."

The acts of the longshoremen and repairmen in re-

fusing to cross the picket line were "intervening inde-

pendent and wrongful acts of others" which relieved the

appellants from responsibility for damages sustained by

the appellee on account of the idleness of its vessel. The

stevedoring and repair companies had the duty under

their contracts to work on the vessel, and their "employ-

ees ordered to work on the said SS RIVIERA refused to

work while said pickets representing the Sailors' Union

of the Pacific were present" (Tr. 242). The conduct on

the part of the employees was wrongful. A person's

duty to perform his work or perform a contract is not

suspended by the necessity of crossing a picket line.

Judge James Alger Fee in a decision in Montgomery

Ward ^ Co. v. Northern Pacific Terminal et al, 32

LRRM 2386, 2411 (1953), in holding various rail and

truck operators liable for refusing to transport and de-

liver goods to Montgomery Ward while there was a

picket line at Ward's, said:

"It is said, one of the principles binding upon
all members of the laboring class is that none shall

cross a picket line. Such a theory is far too broad
and is not even observed by the most idealistic un-
ion men themselves. (Citing NLRB v. Rockaway
News Supply Co., 197 F. 2d 111). * * *

"The ritualistic recognition of a 'picket line' un-
der all circumstances by common carriers because

of union pressure lays the foundation for a general

strike and class war. If the court appraises correct-
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ly the public interest and the feeling of the great
majority of union men themselves, these develop-
ments would not be in accord with our history and
would destroy the gain which labor has made. Yet
in this very situation Vv^ere all of the elements neces-
sary to provoke illegally a general strike, which
this country, for all its liberality toward labor, has
voided as anarchy. The insistence upon the para-
mount obligation of an employee to some distant

union, irrespective of law or morality, is the basis

of the Marxian conflict of classes. It has no place

in the American v/ay of life."

Moreover, it has been held in at least two cases that

an employee did not have a legal right to refuse to cross

a picket line, and that the action of his employer in dis-

charging him for refusing to cross the picket line did

not constitute an unfair labor practice. NLRB v. Rock-

away News Supply Co. (CA-2 1952), 197 F. 2d 111,

30 LRRM 2119; NLRB v. Illinois Bell Telephone Co.

(CA-7 1951), 189 F. 2d 124, 28 LRRM 2097, cert. den.

344 U.S. 885.

The foregoing makes it clear that the conduct of

shore employees in refusing to work aboard the vessel

was wrongful conduct. Their employers had the legal

right to discharge them and to hire others to fulfill their

contractual obligations.

The appellee was awarded damages for "loss of earn-

ings and expense of maintaining the SS RIVIERA" dur-

ing the period of the picketing (Tr. 244). However, dur-

ing the period of tlie picketing the vessel was in the

custody of the United States Marshal pursuant to a libel

filed in the District Court of Oregon (Tr. 19). The ves-
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sel was not freed until the payment of the decree under

that Hbel on December 11, 1952 (Tr. 20-Tr. 442).

The rule is well settled that a vessel which is arrested

by the Marshal becomes custodia legis. In Vol. 4, Benedict

on Admiralty, 6th Ed., Sec. 622, p. 285, the rule is stated

that where a vessel is seized and held under process that

the voyage is broken up and the crew is automatically

discharged, and there is no further lien for wages or other

services to the vessel. See also Old Point Fish Co. v.

Haywood, (CCA-4 1940) 109 F. 2d 703; New York

Dock Co. V. THE POZNAN (1927), 274 U.S. 117, 47 S.

Ct. 482. We submit, therefore, that the appellee could

not have been damaged during the period of the picket-

ing because it did not have the custody of the vessel, for

the idleness of which it is claiming damages.

Furthermore, for more than a month prior to the

picketing complained of in this case, and at all times

during the picketing, the appellee did not have a crew

aboard the vessel (Agreed Facts XX, Tr. 21).

Where a party seeks damages for loss of profits or

loss of use of its property, it must have been in a position

to do business or to use its property and would have been

able to have done so but for the acts of the parties caus-

ing the loss of the use of the property, 17 C. J., Damages,

p. 767, Sec. 96; 15 Am. Jur., Damages, Sec. 40, p. 439.

The appellants submit, therefore, that even if it is

assumed that their conduct was wrongful, nevertheless

it was not the proximate cause of appellee's damages on

account of the idleness of its vessel. The intervening re-
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fusal of the shore employees to cross the picket Hne, to-

gether with the appellee's own failure to have a crew

aboard the vessel and to redeem it from the custody of

the Marshal, were all independent intervening causes

of the damages from the idleness of the vessel.

IV

THE CLASS SUIT AND FORM OF DECREE

These suits have not been brought by the appellee

against any of the unions as an entity. Federal Rule of

Civil Procedure 17 (b) provides that the "capacity to

sue or be sued shall be determined by the law of the

state in which the District Court is held, except (1) that

a partnership or other unincorporated association, which

has no such capacity by the law of such state, may sue

or be sued in its common name for the purpose of en-

forcing for or against it a substantive right existing un-

der the Constitution or laws of the United States * * * '\

The Notes of the Advisory Committee on Rules with ref-

erence to Rule 17 (b) state as follows:

"This rule follows the existing law as to such
associations, as declared in the case last cited

above." (United Mine Workers of America v. Coro-
nado Coal Co. (1922) 42 S. Ct. 570, 259 U.S. 344,

66 L. Ed. 975, 27 ALR 762).

The Coronado Coal Company case recognized that at

common law an unincorporated association could not

sue or be sued in its own name, and could only be sued

in the name of its members, "and their liability had to

be enforced against each member." The same common
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law rule applies in t±ie State of Oregon. Cousins v. Tay-

lor, 115 Or. 472, 239 Pac. 96 (1925).

Appellee undoubtedly recognizing the foregoing prin-

ciples, brought the instant cases as a class suits pursuant

to Federal Rule of Civil Procedure 23 (a) (1) which al-

lows actions to be brought by representation where the

parties are numerous and where one or more of the par-

ties adequately represents the group, and "where the

character of the right sought to be enforced for or

against the class is joint or common." Service was made

uix)n the agents of the unions in Portland. The court

held the service to be sufficient and allowed judgment

not only against the particular persons served but also

against each member of the union, and further ordered

that execution may issue against not only the property

of the individuals served but against any property held

by the union or for the use and benefit of the union,

"whether held in the name of the association or others

for the association" (Tr. 246, 335, 381).

The adoption of Rule 23, like the adoption of Rule

17 (b), was not intended to change the substantive law,

but merely to afford a procedural device to allow to

some extent actions against associations by means of a

class suit.

In Vol. 3, Moore's Federal Practice, Sec. 23:11, p.

3456, entitled "Effect of Judgments," it is pointed out

that it was proposed to the Advisory Committee that it

should include in Rule 23 the effect of a judgment in a

class suit. The Committee answered this proposal in its

Notes as follows:
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"The Committee considers it beyond their func-
tions to deal with the question of the effect of judg-
ments on persons who are not parties."

Moore commented that "This was due to the feeHng

that such matter was one of substance and not one of

procedure." The same proposition is stated as follows

in the concurring opinion of Justice Johnson in Mont-

gomery Ward & Co. v. Langer, 168 F. 2d 182 (CCA-8

1948), as follows:

"Except as to the 72 individuals upon whom
service of the summons was made, judgment is

sought against each of the other union members on
the basis of class representation.

"Whether as a matter of due process such repre-

sentation could legally be made to constitute the

basis for a personal judgm.ent, if authorizing legis-

lation existed, I shall not pause to consider.

"It is sufficient here that no jurisdiction over the

person for the purpose of entering such a judgment
has heretofore been recognized as existing on the

basis of mere class representation. And, of course,

Rule 23 (a) is not intended to change previous

jurisdictional concepts (see rule 82) but only to

enable the procedural device of a class action to be

used as well at law as in equity, for any purpose
which it can legitimately be made to serve.

"Such an adjudication could probably also be

made to serve as a foreclosure of all questions

against the members of the union as a group, leav-

ing open only the question in favor of each indi-

vidual, who might subsequently be sued, and served

with summons as a basis for a personal judgment,
Vv^hether he had participated in, authorized or rati-

fied such wrongful acts as the union was found to

have committed."
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The concluding paragraph of Justice Johnson's con-

curring opinion expresses the limit to which a judgment

can go in a class suit against members of an unincor-

porated association. In other words, the judgment is

binding only against those defendants who are actually-

served and not binding against the other members of

the class, except insofar as the judgment may be res ad-

judicata on some of the issues. However, in order to

make the judgment binding upon the other members of

the class a separate suit must be brought in which it

must be shown that the individual had participated in,

authorized or ratified the wrongful acts.

The judgments herein, however, have been made

binding against the property of the unincorporated

unions. It is appellants' contention that since under the

substantive law of the State of Oregon a judgment could

not be rendered against the union, that therefore under

the ruling of Erie Railroad v. Tompkins, 304 U.S. 64, 58

S. Ct. 819 (1938), a judgment could not be rendered

against the unions' property in the Federal Court merely

based upon the Federal Rules of Civil Procedure.
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Plankinton v. W.E.R.B., 338 U.S. 953, 70 S. Ct.

491 (1950).
Bethlehem Steel v. N.Y.S.L.R.B., 330 U.S. 767,

67 S. Ct. 1026 (1947).
LaCross Telephone Corp. v. W.E.R.B., 336 U.S.

18, 69 S. Ct. 379 (1949).
International Union v. O'Brien, 339 U.S. 454, 70

S. Ct. 781 (1950).
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71 S. Ct. 359 (1951).

United Construction Workers v. Laburnum Con-
struction Corp., 347 U.S. 656, 74 S. Ct. 833, 98

L. Ed. 1025.
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APPENDIX B

Title 29 U.S.C.A. Section 113. Definitions of Terms

and Words Used in Chapter.

When used in sections 101-115 of this title, and for

the purposes of such section

—

(a) A case shall be held to involve or to grow out

of a labor dispute when the case involves persons who

are engaged in the same industry, trade, craft, or occu-

pation; or have direct or indirect interests therein; or

who are employees of the same employer; or who are

members of the same or an affiliated organization of

employers or employees; whether such dispute is (1)

between one or more employers or associations of em-

ployers and one or more employees or associations of

employees; (2) between one or more employers or asso-

ciations of employers and one or more employers or

associations of employers; or (3) between one or more

employees or associations of employees and one or more

employees or associations of employees; or when the

case involves any conflicting or competing interests in a

"labor dispute" (as defined in this section) of "persons

participating or interested" therein (as defined in this

section).

(b) A person or association shall be held to be a

person participating or interested in a labor dispute if

relief is sought against him or it, and if he or it is en-

gaged in the same industry, trade, craft, or occupation

in which such dispute occurs, or has a direct or indirect

interest therein, or is a member, officer, or agent of any
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association composed in whole or in part of employers

or employees engaged in such industry, trade, craft, or

occupation.

(c) The term "labor dispute" includes any contro-

versy concerning terms or conditions of employment, or

concerning the association or representation of persons

in negotiating, fixing, maintaining, changing, or seeking

to arrange terms or conditions of employment, regard-

less of whether or not the disputants stand in the proxi-

mate relation of employer and employee.



IV

APPENDIX C

A. L. I. Restatement of Torts.

Section 775 of the Restatement of Torts provides as

follows

:

"Workers are privileged intentionally to cause harm

to another by concerted action if the object and the

means of their concerted action are proper; they are

subject to liability to the other for harm so caused if

either the object or the means of their concerted action

is improper."

In comment (a) under Section 775, the following is

said:

**The legality of the concerted action depends upon

the nature of the conduct and of the object to which the

conduct is directed."

In the case at bar it is admitted that the conduct of

the plaintiff in picketing the vessel was at all times

peaceful. The Restatement defines the "object" of con-

certed action in Section 777 as follows:

"In this chapter, an 'object' of concerted action by

works against an employer is an act required in good

faith by them of the employer as the condition of their

voluntarily ceasing their concerted action against him."

In Section 794, Restatement of Torts entitled "Ob-

ject Prohibited by Law" it is stated:

"An act by an employer which would be a crime or

a violation of a legislative enactment or contrary to de-

fined public policy is not a proper object of concerted

action against him by workers."
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Title 29 U.S.C.A. Section 157.

"Employees shall have the right to self-organization,

to form, join, or assist labor organizations, to bargain

collectively through representatives of their own choos-

ing, and to engage in other concerted activities for the

piirpose of collective bargaining or other mutual aid or

protection, and shall also have the right to refrain from

any or all of such activities except to the extent that

such right may be affected by an agreement requiring

membership in a labor organization as a condition of

employment as authorized in section 158 (a) (3) of this

title."
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APPENDIX E

Title 29 U.S.C.A. Section 158 (b).

"It shall be an unfair labor practice for a labor or-

ganization or its agents^

—

"(1) to restrain or coerce (A) employees in the ex-

ercise of the rights guaranteed in section 157 of this title:

Provided, That this paragraph shall not impair the right

of a labor organization to prescribe its own rules with

respect to the acquisition or retention of membership

therein; or (B) an employer in the selection of his

representatives for the purposes of collective bargaining

or the adjustment of grievances;

"(2) to cause or attempt to cause an employer to

discriminate against an employee in violation of sub-

section (a) (3) of this section or to discriminate against

an employee with respect to whom membership in such

organization has been denied or terminated on some

ground other than his failure to tender the periodic dues

and the initiation fees uniformly required as a condition

of acquiring or retaining membership;

"(3) to refuse to bargain collectively with an em-

ployer, provided it is the representative of his employ-

ees subject to the provisions of section 159 (a) of this

title;

''(4) to engage in, or to induce or encourage the

employees of any mployer to engage in, a strike or a

concerted refusal in the course of their employment to

use, manufacture, process, transport, or otherwise handle
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or work on any goods, articles, materials, or commodi-

ties or to perform any services, where an object thereof

is: (A) forcing or requiring employer or self-employed

person to join any labor or employer organization or

any employer or other person to cease using, selling,

handling, transporting, or otherwise dealing in the

products of any other producer, processor, or manu-

facturer, or to cease doing business with any other per-

son; (B) forcing or requiring any other employer to

recognize or bargain with a labor organization as the

representative of his employees unless such labor organ-

ization has been certified as the representative of such

employees under the provisions of section 159 of this

title; (C) forcing or requiring any employer to recog-

nize or bargain with a particular labor organization as

the representative of his employees if another labor

organization has been certified as the representative of

such employees under tlie provisions of section 159 of

this title; (D) forcing or requiring any employer to

assign particular work to employees in a particular labor

organization or in a particular trade, craft, or class

rather than to employees in another labor organization

or in another trade, craft, or class, unless such employer

is failing to conform to an order or certification of the

Board determining the bargaining representative for

employees performing such work; Provided, That noth-

ing contained in this subsection shall be construed to

make unlawful a refusal by any person to enter upon

the premises of any employer (other than his own em-

ployer), if the employees of such employer are engaged

in a strike ratified or approved by a representative of
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such employees whom such employer is required to

recognize under this subchapter;

"(5) to require of employees covered by an agree-

ment authorized under subsection (a) (3) of this section

the payment, as a condition precedent to becoming a

member of such organization, of a fee in an amount

which the Board finds excessive or discriminatory under

all the circumstances. In making such a finding, the

Board shall consider, among other relevant factors, the

practices and customs of labor organizations in the

particular industry, and the wages currently paid to the

employees affect; and

"(6) to cause or attempt to cause an employer to

pay or deliver or agree to pay or deliver any money or

other thing of value, in the nature of an exaction, for

services which are not performed or not to be per-

formed."
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APPENDIX F

Title 29 U.S.C.A. Sec. 152—Definitions—

"When used in this chapter— ^ ^ *

(9) The term 'labor dispute' includes any contro-

versy concerning terms, tenure or conditions of employ-

ment, or concerning the association or representation of

persons in negotiating, fixing, maintaining, changing, or

seeking to arrange terms or conditions of employment,

regardless of whether the disputants stand in the proxi-

mate relation of employer and employee."
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APPELLEE'S BRIEF

Appeals from the United States District Court for the

District of Oregon.

Honorable Gus J. Solomon, District Judge.

JURISDICTIONAL STATEMENT

The jurisdiction of this Court is based upon 28 USCA
§1291, these consolidated appeals being from three final

judgments of the District Court of the District of Ore-



gon, a direct review of which may not be had in the

Supreme Court under 28 U.S.C.A. §1252.

The jurisdiction of the Court below was based upon

28 USCA §1332, sub-paragraph (a) (2). It was stipu-

lated in each of the pretrial orders that diversity of citi-

zenship and an amount in excess of $3,000.00 exclusive

of interest and costs were involved. The agreed facts

there set forth show that the plaintiff, appellee here, was

and is a corporation organized and existing under and

by virtue of the laws of the Republic of Panama, and

that the individually named defendants, appellants here,

were citizens of various of the United States, mainly

Oregon, and each a citizen and inhabitant of a State or

country different from that of appellee (Tr. 14, 300, 346).

STATEMENT OF THE CASE

These are consolidated appeals from three judgments

of the United States District Court for the District of

Oregon, each of which awarded appellee (plaintiff) dam-

ages for the period during which it was deprived of the

use of its vessel, the SS RIVIERA, because of picket-

ing, first by appellants in No. 14663 from October 14,

1952, until enjoined by that court on November 26,

1952; next by appellants in No. 14664 from November

28, 1952, until enjoined by the District Court on De-

cember 8, 1952; and finally, by appellants in No. 14665

from December 10, 1952, until enjoined by the District

Court on December 12, 1952.

Appellants previously appealed from the injunctions,

Benz et al. v. Compania Naviera Hidalgo, 205 F. 2d



944. There this Court held that Appellee's claim for dam-

ages was "one which it has the right to prosecute in the

court below wholly apart from any claim for an injunc-

tion." Finding the issues raised by the injunctions moot,

the Court remanded v/ith the admonition that "issues re-

lating to the claim of damages ... be tried by the par-

ties as free from the effects of such injunctions, as if the

the same had not been issued."

Upon receipt of the mandate in the District Court,

the issues were made up by Pre-trial Orders containing

certain agreed facts, the contentions of the parties and

a statement of the issues thus framed (Tr. 13, No. 14663;

Tr. 299, No. 14664; Tr. 345, No. 14665). The parties

stipulated that the cases might be tried together, and

that transcripts of the testimony and exhibits received

at the time of the hearing prior to issuance of the in-

junction in each of the cases and also evidence received

in two prior cases involving the SS RIVIERA might be

offered with the same effect as if the evidence were pre-

sented anew. The trial was had before the Honorable

Gus J. Solomon, who had heard all of the previous liti-

gation concerning this vessel. After admission of evi-

dence offered from the previous proceeding and some

additional evidence relating to damages, the matter was

taken under advisement. Subsequently the court render-

ed its opinion and entered Findings of Fact and Conclu-

sions of Law (Tr. 237, No. 14663; Tr. 323, No. 14664;

Tr. 369, No. 14680) and Final Decrees (Tr. 246, No.

14663; Tr. 335, No. 14664; Tr. 381, No. 14665) award-

ing appellee damages.



QUESTIONS PRESENTED

The principal questions of law which are involved

in these appeals may be summarized as follows:

1. May a union picket a foreign owned and regis-

tered vessel at a port of the United States where its

picketing is for the purpose of:

(a) Forcing the vessel's owner (appellee) to

rehire alien former crew members who had re-

fused to obey the lawful commands of the ves-

sel's master and engaged in a sitdown strike?

(The District Court said, "No," in all three

cases.)

(b) Forcing the vessel's owner to enter into

new articles with such former crew members

for a shorter term and at higher wages than

provided in the articles which were breached

by the said desertion of the same former crew

members? (The District Court said, "No," in

all three cases.)

(c) Assisting another union, which had been

enjoined from picketing, to accomplish the fore-

going purposes? (The District Court said, "No"

in Nos. 14664 and 14665).

(d) Forcing the vessel's owner to replace loyal

officers who were signed on the vessel's articles

with others who were members of the picket-

ing union? (In No. 14664, the Court below held,

contrary to appellants' contention, that this was

not the purpose of the picketing; but that if it

were, it would have been an unlawful purpose.)



2. May a union which pickets a vessel with the hope

and intention that other workers will observe its

picket line, rely on such observance by other work-

ers as independent wrongful acts which prevent its

own picketing from being a proximate cause of the

idleness of the vessel? (The District Court answered

in the negative.)

3. In a forum where an unincorporated associa-

tion may not be sued as an entity, may it and its

collective assets be bound by a suit brought against

proper representatives of its members as a class?

(The court below said, "Yes.")

STATEMENT OF FACTS

In addition to challenging the trial court's decisions

above, appellants seek to reverse numerous findings of

fact made below. While liberal in assigning error to find-

ings, appellants' brief is notably stingy in discussing the

evidence. We deem it appropriate, therefore, before pro-

ceeding to argument on the questions of law, to give the

Court a more adequate statement of facts.

Background

Appellee, a Panamanian corporation, acquired the

SS RIVIERA, an American-built Liberty type cargo

ship, in March, 1952, and registered it at the Port of

Monrovia under the Liberian flag.

Ariticles were opened at Bremen, Germany, where

the vessel was delivered to Appellee, for a voyage from
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Bremen for a period of two years or until the earlier

return of the vessel to a continental European port. A
crew of foreign nationals, mostly British and German,

was signed on. The Articles are on a standard form used

in the British merchant marine. By the Articles it was

agreed that British Maritime Board conditions were to

apply to wages and hours of employment. Wages to be

paid to the crew members and the provisions to be fur-

nished to crew members were set forth in the Articles.

The wage rates specified therein for each crew member

were equal to or higher than those customarily then paid

for similar employment in the British Merchant Marine.

The crew members further agreed by the terms of said

articles to be obedient to the lawful commands of the

vessel's master in everything relating to said ship and

the stores and cargo thereof, whether on board, in boats,

or on shore.

The SS RIVIERA proceeded from Bremen to New
Orleans, Louisiana, in ballast; from New Orleans to

India with a cargo of grain; from India to Japan with

a cargo of coal; and from Japan, in ballast, to Portland,

where it docked September 3, 1952. At Portland, the

vessel was to undergo an insurance survey, make repairs

indicated by the survey, provision and load a cargo of

wheat, for the carriage of which to India it had been

chartered.

The foregoing facts are all unchallenged findings of

the trial court (Tr. 237, 239-40).

On September 7 and 8, 1952, American seamen from

a vessel in the berth next to the SS RIVIERA came



aboard and discussed "conditions" with the RIVIERA's

crew (Tr. 84, 157). One of them awoke the Master at

3:00 a.m., September 8th and asked him to come down

to the crew's quarters and discuss "wages and condi-

tions" (Tr. 157). On September 8 or 9, 1952, the crew

were in possession of copies of a leaflet describing the

successful negotiation by the Sailors' Union of the Pa-

cific of new articles for foreign seamen employed aboard

the Panamanian vessel SS MAKIKI (Tr. 178). This

leaflet (Exhibit 12, Supp. Tr. 411-415) explains that

other workers respected a picket line placed on that ship

and "consequently the ship was deader than a mack-

erel." As a result, the SUP statement continues, "after

haggling around the Company agreed to our terms,"

which it sets forth in detail showing wage increases of

from 150% to 300% and reduction in the period of the

articles.

On the morning of September 9, 1952, twenty-one

members of the crew of the SS RIVIERA went on strike,

refused to obey the lawful orders of the master and re-

fused to leave the vessel, which they picketed. They

were joined by three other crew members a few days

later (Tr. 138, 240-41).

On or about September 15, 1952, the striking crew

members executed cards designating the Sailors' Union

of the Pacific as their collective bargaining agent (Tr.

17). These cards had been circulated with the MAKIKI
leaflet (Tr. 178).

The sitdown strike continued to September 26, 1952,

when the strikers left the vessel in compliance with a



decree entered in a possessory libel suit filed by appel-

lee (Tr. 241).

On October 3, 1952, the strikers libeled the vessel for

wages claimed due, alleging breach of their articles by

reason of unseaworthiness of the vessel in several par-

ticulars. Appellee answered and cross libeled for for-

feiture of wages admittedly earned and damages because

of the strike (Tr. 19).

Prior to the trial of those causes, it was agreed be-

tween counsel with the approval of the court that neith-

er party would be required to post a bond; that the

marshal's keeper would be removed from the vessel and

that appellee could use the ship for any purpose it want-

ed, the court and libelants' counsel accepting the assur-

ance of appellee's counsel that the owner would not re-

move the vessel from the jurisdiction of the court with-

out posting such bond as the court might require on

notice of intention to remove it (Tr. 292-295).

Appellee also filed a libel against the Sailors' Union

of the Pacific, Benz and others for inducing the crew

to breach the articles (Tr. 19). The District Court

promptly held a consolidated trial on the issues raised

by the wage libel, appellee's cross libel and separate

libel against the SUP. Most of the evidence then received

together with the pleadings, findings, decrees and opin-

ion of the court in those causes were introduced in the

cases now appealed (Tr. 45-193; Supp. Tr. 395-473).

In his opinion in those causes the trial judge held

that the vessel was seaworthy ; that appellee had fulfilled

all of its obligations to the crew under the articles; that



the purpose of the crew members in striking had been to

achieve higher wages and shorter articles; that they had

been encouraged to do this by American seamen; but

that there was insufficient evidence to connect the insti-

gators with the Sailors' Union of the Pacific (Supp. Tr.

456-470). He declined to forfeit the wages admittedly

earned by the crew (Tr. 441). Appellee paid the decree

for those the day it was entered (Tr. 20).

Appellants do not now deny the correctness of identi-

cal Findings in these cases that the vessel was seaworthy,

that appellee in all respects lived up to the articles and

that the crew members refused to obey lawful commands

(Uncontested Findings, Tr. 240-41). They assign as error,

however, the court's Finding in each of these cases as to

the purpose of the crew in striking (Specification of Er-

ror 1, Br. 5) ; and, also, the court's Finding that appellee

was not deprived of the use of the SS RIVIERA by

virtue of the wage libel (Specifications of Error 3, 5 and

8, Br. 7, 8, 10).

No. 14663

The Sailors' Union of the Pacific

The Sailors' Union of the Pacific is a voluntary, un-

incorporated association which operates under rules and

regulations by virtue of which its members act as an

organized body (Tr. 238). It does not have locals, but

operates as a single unit. Its officers consist of a Secre-

tary-Treasurer, Port Agents and Patrolmen. The Sec-

retary-Treasurer of the union is its principal executive

officer. Harry Lundberg held that position at all times
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involved in these cases and was a resident of the State

of California. The appellants Benz and Williams were

the Port Agent and Patrolman respectively of the union

in The Port of Portland, Oregon (Tr. 237-238). They

were elected to those positions by a vote of the entire

union membership (Tr. 159). They were the only officers

of the union in the State of Oregon. The membership of

the Sailors' Union of the Pacific was upwards of five

thousand men, many of whom were employed on ocean-

going vessels so that it would have been impractical and

impossible to join all of them as parties in this suit (Tr.

238). The Sailors' Union of the Pacific and its members

have an economic interest in the working conditions and

wages of seamen employed aboard vessels engaged in the

grain charter trade between ports of the United States

and the Orient (Tr. 243). Benz and Williams were sued

individually and as representatives of all of the members

of SUP (Tr. 238).

Appellants assign as error the court's Finding of Fact

and Conclusions of Law that members of the union con-

stitute a class and that this is a true class suit, their sole

factual contention being that all of the members of

The Sailors' Union of the Pacific were not sailing in the

grain charter trade and, therefore, did not have identical

interests in the subject matter of this suit (Specifications

of Error Nos. 9 and 10, Br. 10-12).

The striking members of the crew were in contact

with appellant Benz from the early days of their strike

(Tr. 163). As already stated, about September 15 they

all designated the Sailors' Union of the Pacific as their
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collective bargaining agent. Benz talked with Lundberg

by telephone about the strike frequently in September.

Lundberg inquired as to the wages paid aboard the ves-

sel (Tr. 167). On October 10, 1952, a meeting was held

of the members of the Sailors' Union at the Port of Port-

land (Tr. 165). A formal resolution was adopted by the

members at Portland and referred to the organization

for action at all of the other ports on the Pacific Coast.

This resolution was adopted by headquarters in San

Francisco and concurred in by the branches at the other

ports about October 14, 1952 (Tr. 415-416). The resolu-

tion (Exhibit 14, Supp. Tr. 416-420) recounts the same

allegations of unseaworthiness, which the crew had made

in their wage libel. (Compare Supp. Tr. 417-418 with

Supp. Tr. 456-7.) It goes on to recite that the crew

members had appealed to the SUP for help, authorized

it to bargain for them, and remained steadfast and loyal

to the union despite pressure from appellee, the German

Consul, local immigration authorities and the court.

Finally it authorizes the picketing thereafter conducted.

As Benz put it, "V/e went on record to help this crew

out until they have won their beef." (Tr. 165). Com-

mencing on October 14th the Sailors' Union of the Pa-

cific took over the picketing of the SS RIVIERA, which

picketing had previously been carried out by members

of the crew or other unidentified individuals affiliated

with them. The picketing was conducted as the collective

bargaining agent of the members of the crew (Supp. Tr.

415-416; Tr. 241-2).

At the hearing on order to show cause why an in-

junction should not be issued against the union's picket-
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ing, appellants filed the affidavits of all of the striking

crew members. Since these are virtually identical (Tr.

261), only one of them has been reproduced in the print-

ed record (Supp. Tr. 472, Exhibit 35). The affidavits re-

cite the designation of the Sailors' Union of the Pacific

as the bargaining agent for the affiants and "that the

picketing of the SS RIVIERA is for the purpose of giv-

ing full publicity to the dispute which now exists, and

which has existed, between the operators of said vessel

and a majority of the crew members employed on said

vessel."

Appellants assign error to the court's Finding of Fact

that the picketing by the Sailors' Union of the Pacific

was for the sole purpose of compelling appellee to reem-

ploy the crew members who went on strike and were

discharged, at more favorable wage rates and conditions

(Specification of Error 2, Br. 6).

The injunction was issued on November 26, 1952. It

is admitted that appellee was able to proceed with the

repairs of the vessel and preparation for loading its cargo

immediately after the pickets were removed and that it

continued to so work the vessel until November 28,

1952, when a new picket line was established by the

Local 90 of the National Organization of Masters, Mates,

and Pilots (Tr. 304-305).
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No. 14664

Local 90, Notional Organization of Masters,

Mates and Pilots

A. F. of L.

The National Organization of Masters, Mates and

Pilots of America is an unincorporated association whose

members operate under the rules and regulations by vir-

tue of which its members act as an organized body (Tr.

324). Local 90 of the NMMP is composed of masters,

mates and pilots sailing on ocean-going vessels (Tr. 195).

It is a coast-wide organization, having more than a thou-

sand members, many of whom were employed on ocean-

going vessels so that it would have been impractical and

impossible to join all of them as parties to this suit (Tr.

324). Its officers include a president, a secretary-treasur-

er, its principal executive officers, and business agents

or representatives at the Ports of Portland, Seattle and

San Pedro. Local 90 has an economic interest in the

working conditions and wages of masters and mates em-

ployed aboard vessels engaged in the grain trade (Tr,

331). The Business Agent or Representative at the Port

of Portland is appellant M. D. MacRae. He is the only

officer of the union in the State of Oregon (Tr. 195, 301,

324). He and certain of the pickets were sued both in-

dividually and as representatives of all the members of

Local 90 (Tr. 325).

When Mr. MacRae read in the paper that the court

had ordered the SUP to remove the pickets he called

Mr. Benz. This was their conversation:
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MacRAE: "How about this injunction that the

court has put upon you?"
BENZ: "Yes, they put a restraining order

against me and I guess it will be a temporary in-

junction, what it was."
MacRAE: "Well, what are you going to do

about it?"

BENZ: "Nothing, we have to take our pickets

off."

MacRAE: "O. K. Well then I can put pickets

on the ship. There is no restraining injunction

against me." (Tr. 197)

MacRae further testified, "We are affiliated with the

A. F. of L. just the same as the SUP is concerned, and

we always back one another." (Tr. 203).

When he found out that the ship was working and

was going to sea, MacRae notified Local 90's members

in Portland to come in for the purpose of discussing a

picket line (Tr. 202). He also discussed it with other

officials of Local 90, viz., Captain May, the president,

and Captain Cross, the secretary-treasurer in San Fran-

cisco. They told him to use his own discretion; and he

ordered the picket line (Tr. 196).

Prior to placing the picket line MacRae had made

no demands upon the owners or agents of the vessel

(Tr. 197-8). The court below in its opinion in the SUP
case had emphaisized that the SUP was not seeking the

jobs for its own members, but was seeking the reem-

ployment of the former crew members. At the trial of

this case MacRae insisted that the union put the picket

line on to obtain employment for its men as master and

mates aboard the SS RIVIERA (Tr. 198; Tr. 204). The
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By-laws of tJie National Organization of Masters, Mates

and Pilots provide that its membership shall be limited

to personnel licensed by the United States (Exhibit 52,

p. 4). The master and mates employed aboard the

RIVIERA were all British nationals and members of

British unions (Tr. 206). There is no evidence that they

were licensed by the United States. The master and first

and second officers testified that they were licensed by

Britain (Tr. 108, 133, 178).

Appellants specify as error the court's finding that

the picketing by Local 90, NMMP was for the purpose

of compelling appellee to reemploy the crew members

who went on strike, and who were discharged, at more

favorable wage rates and conditions and for the purpose

of helping the Sailors' Union of the Pacific in obtaining

its objectives after it had been restrained from picketing.

They also specify error in the Court's finding that the

vessel's officers were not offered membership in Local

90 and v/ere not eligible for such membership (Specifi-

cation of Error 2, Br. 6-7).

The injunction was issued on December 8, 1952. It

is admitted that appellee was able to proceed with the

repairs of the vessel and preparation for loading its cargo

immediately after the pickets were removed, and that it

continued to work the vessel until December 10, 1952,

when a new picket line was established by the Atlantic

and Gulf District of the Seafarers International Union,

A. F. L. (Tr. 351).
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No. 14665

Atlantic and Gulf District

S.LU.. A. F. of L.

The Atlantic and Gulf District, S.I.U., A. F. of L. is

a voluntary unincorporated association operating under

rules and regulations by virtue of which its members act

as an organized body (Tr. 371). Appellant Morrison was

the Northwest Representative of the Atlantic and Gulf

District with headquarters in Seattle, Washington. The

chief executive officer of the Atlantic and Gulf District

is a Mr. Hall whose headquarters is in Brooklyn, New
York (Tr. 213-14). The Atlantic and Gulf District had

a membership upwards of 5,000 men, many of whom
were employed on ocean going vessels, so that it would

have been impracticable and impossible to join all of

them as parties in this suit (Tr. 371). This union also

has an economic interest in working conditions and

wages of seamen employed on vessels engaged in the

grain trade (Tr. 378). Appellants Morrison and Johnson

were sued individually and as representatives of all mem-

bers of the Atlantic and Gulf District (Tr. 371).

The Atlantic and Gulf District and the Sailors' Union

of the Pacific are affiliated organizations in the Seafar-

ers' International Union. Harry Lundberg is the Presi-

dent of the Seafarers' International Union as well as

Secretary-Treasurer and chief executive officer of the

Sailors' Union of the Pacific (Tr. 214-215).

Morrison first learned of the RIVIERA on Decem-

ber 9, 1952, when he received a telephone call from
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Lloyd Gardner, one of his superior officers in the Atlan-

tic and Gulf District. The call was from the San Fran-

cisco office of the Atlantic and Gulf District (Tr. 216)

which is located in the Sailors' Union of the Pacific

Building in that city (Tr. 222-23).

Having been asked to look into the matter, Morrison

came to Portland bringing with him appellant Johnson

for the purpose of establishing a picket line if one were

needed (Tr. 223, 228). On arriving in Portland, he first

contacted Mr. Benz of the Sailors' Union of the Pacific.

At Benz' suggestion, he had a conference with Tanner

& Carney, the attorneys who had represented the Sailors'

Union of the Pacific, and the Masters, Mates and Pilots

as well as the crew members in preceding litigation (Tr.

216-17).

In its opinion in the MacRae Case, the Court had

emphasized that there were no jobs open for masters or

mates on the vessel and had also emphasized that Local

90 made no attempt to contact the owners about jobs

prior to establishing its picket line. Appellant Morrison

attempted to contact the master of the vessel, but not

finding him aboard ship or at the offices of the ship's

agents, he quickly gave up and established a picket line

for the Atlantic and Gulf District (Tr. 218-19), contend-

ing that it wished the jobs for its members and wished

to raise the wage rates paid aboard the vessel (Supp. Tr.

480). The evidence showed that the chief officer of the

Riviera had left Portland for Vancouver, B. C. on De-

cember 7, 1952, to sign on needed crew members. He

reported a full crew was signed on December 10, 1952

(Tr. 230-31, 233).
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Appellants specify as error the Court's finding that

the picketing by the Atlantic and Gulf District was for

the purpose of compelling appellee to re-employ the

crew members who went on strike and who were dis-

charged, at more favorable wage rates and conditions

and for the purpose of helping the Sailors' Union of the

Pacific in obtaining its objectives after it had been re-

strained from picketing (Specification of Error 2, Br.

6-7).

It is admitted that the shore workers returned to

work immediately after the removal of the picket line

and completed loading and repairs (Tr. 351).

SUMMARY OF APPELLEE'S ARGUMENT

There is ample evidence to support the findings of

the Court below that the crew of the SS RIVIERA went

on strike to obtain higher wages and a shorter term than

provided in the articles under which they were bound to

the vessel ; that the SUP was picketing as their collective

bargaining agent and for the sole purpose of forcing

appellee to rehire the mutinous crew upon the terms

which they had sought; and that Local 90 of the Mast-

ers, Mates and Pilots and the Atlantic and Gulf District

SIU undertook the picketing, after the SUP had been

enjoined, for the sole purpose of forcing appellee to re-

hire the striking former crew members on terms more

favorable than provided in the articles which they had

breached and to assist the SUP in realizing that objec-

tive.
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A seaman under valid articles has no right to bargain

concerning, wages, hours and working conditions, either

himself or through a so-called collective bargaining

agent. Because of the necessities of maritime discipline

and in the light of the special protection surrounding

the relationship of a seaman to his ship, it has been uni-

formly held that there is no right to bargaining, individ-

ual or collective, during the term of articles. The picket-

ing in these cases was therefore for an unlawful pur-

pose. The unlawful purpose doctrine is not confined to

cases in which picketing is for the purpose of forcing an

employer to commit an illegal act. It also applies to

cases in which the picketing has an objective which is

condemned by public policy, as well as to those cases

in which the picketing is in support of the breach of a

valid labor agreement.

The National Labor Relations Act as amended by

the Taft-Hartley Act has no applicability to these cases.

The relationship of a seaman under articles to his ship

is governed by the paramount maritime law rather than

general labor legislation; and the rights to strike and

picket guaranteed by general labor legislation have no

applicability to seamen during the period of articles.

Moreover, in these cases we are dealing with a foreign

crew serving aboard a foreign vessel which is owned by

a foreign shipowner. The labor legislation of the United

States is not intended to govern labor relations on a

tramp vessel such as the RIVIERA which calls only

briefly at ports of the United States.

The Norris-LaGuardia Act is inapplicable to the facts

of these cases and was not a bar to the injunctions form-
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erly issued by the District Court. That Act was intend-

ed to prevent injunctions in labor disputes, and had for

its purpose the promotion of collective bargaining. It has

no applicability here both because of the inappropriate

-

ness of collective bargaining to the situation of seamen

bound to a vessel by valid shipping articles and also be-

cause it was not intended to apply beyond the territorial

limits of the United States and to effect a labor situation

on a foreign tramp vessel owned by a foreign owner and

with a foreign crew. In any event, however, the propri-

ety of the injunctions under the Norris-LaGuardia Act

is not now before this Court. Appeals from those in-

junctions were formerly dismissed with instructions to

try the damage actions as if they had not been issued.

Appellants cannot now claim that there was no juris-

diction to award damages because of a lack of equity

jurisdiction, since they never moved in the court below

for trial of these cases as actions at law or before a jury

and, therefore, have in no way been prejudiced by the

court's hearing of the cases.

The District Court correctly found that picketing by

appellant unions was the proximate cause of the vessel's

idleness, and that appellee was not deprived of the use

of its vessel during the period of picketing by any tech-

nical custody of the United States Marshal or by the

lack of a crew aboard the vessel. The acts of shore em-

ployees in refusing to cross the picket lines of appellants

were not independent intervening wrongful causes of

appellee's damage. Rather they are the very acts which

appellants hoped and intended would follow from their

picketing.
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Appellant unions are each unincorporated labor or-

ganizations whose members have common economic in-

terests which they have banded together under rules and

regulations to promote as an organized body. The court

below correctly held that they constituted classes having

sufficiently identical interests in the subject matter of

these suits to be sued in a class action. It is admitted

that their members were too numerous to be all joined

individually as defendants and that appellee served all

the local officers of those unions, individually and as

representatives of the entire membership. These are true

class actions and the class action is a proper proceeding

in which to recover damages from a union for its torts.

While individual members of the unions not personally

served in these cases are not bound by the judgments to

the extent that execution could issue against their per-

sonal assets, the court below correctly directed execution

against common assets of the unions as well as those of

the individual members who were personally served.

ARGUMENT

THE PURPOSE OF THE PICKETING

Answer to Appellants' Specifications of Error 1 and 2

(Br. 5. 6)

Appellants say the court below erred in determining

that both the strike by some of the crew members of the

RIVIERA and the subsequent picketing by appellant

unions was for the purpose of requiring appellee to grant

the rebelious crew new articles of shorter duration and

at higher wages than had been agreed to by them. We
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shall not prolong the brief by repetition of all the evi-

dence already set forth which so fully sustains these

findings, but rest on the following brief summary.

It is not denied that the vessel was seaworthy and

that appellee fulfilled its obligations to the crew. Nor

can it be denied that most of appellants' picketing oc-

curred after those facts had been judicially determined

between the crew and appellee in a joint proceeding to

which the SUP was an interested party. In view of this,

how can appellants now contend that the court erred in

its companion finding that the allegations of unsea-

worthiness were only a sham covering for the real aim of

different articles? In view of the interested participation

of the SUP in the prior litigation which first produced

that finding and the position of all the unions as agents

for the strikers, appellents should be collaterally estop-

ped to deny its bindng effect here. 30 Am. Jur., "Judg-

ments" §248, p. 977. But, whether bound or not, they

cannot deny the evidence of agitation for new articles

by circulation of the inflammatory MAKIKI leaflet and

its conjunction with the start of the sit-down strike. Nor

can they explain the persistence of the crew after their

allegations of unseaworthiness were determined false, as

shown by their affidavits filed in one of these subsequent

cases.

As for the purpose of the SUP, suffice to say its own

evidence clearly supports the challenged finding. The

crew's affidavits, which it filed, and the resolution which

it adopted state that purpose. Benz' very revealing inter-

pretation of the resolution, it will be remembered, was
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solely that "we went on record to help this crew out

until they have won their beef."

The NMMP and SIU denied representation of the

crew; but the evidence clearly shows that they were just

backing up the crew and SUP in their aim. The Court

had before it these unions' lack of any evidenced interest

in the RIVIERA for the nearly three months it was in

port prior to the first injunction; the affiliations of the

unions with the SUP and their proven policy of support-

ing it; the hasty conferences between their officials and

those of the SUP; and the window dressing adaption of

action to language of the court's opinions. The fact that

counsel for appellants represented the striking crew

members as well as all of the unions involved can hardly

be overlooked in a discussion of the purpose of the pick-

eting, although we recognize that there is no impropriety

about their having more than one client.

THE PURPOSE OF THE PICKETING WAS UNLAWFUL

Answer to Appellants' Specifications of Error 7, 11 and 12

(Br. 9, 12-13) and Argument (Br. 15-28)

There is no question but that the striking crew mem-

bers had entered into valid articles which bound them to

the vessel for a period of two years or until the vessel

returned to a continental European port. Appellants

have abandoned any contention that there was any jus-

tification for the crew in refusing to comply with their

contract and to obey the lawful orders of the master.

The courts of the United States have furthermore con-

sistently held that there is no right to strike or to bargain
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collectively in the crew during the existence of the ar-

ticles.

In Rees vs. U. S., 95 F. 2d 784, the Court of Appeals

for the Fourth Circuit reviewed the many protections

both by legislation and the general maritime law which

surround the employment relationship of seamen on the

vessel on which they serve. The court pointed out that

the safety of lives and property aboard ship depend up-

on a high discipline which is destroyed by strikes and

refusal to obey orders of the master. It pointed to the

dependence of the seaman upon his vessel and that

neither the shipowner nor the seaman is in a good bar-

gaining position in a foreign land, whose shores may be

inhospitable to the crew and unproductive of any sub-

stitutes for them. For these reasons the court stated:

"When articles are signed by a crew for a voyage,

all bargaining, individual and collective, is ended
for the duration of the voyage. A contract is made,
binding both owner and seaman, that is lawful, if

the articles comply with the statutes, and should be
lived up to scrupulously." (95 F. 2d 784, at 792)

This question has also been passed upon by the Unit-

ed States Supreme Court in Southern Steamship Com-

pany vs. NLRB, 316 U.S. 31, 86 L. Ed. 1246, 62 S. Ct.

886, and by the Court of Appeals for the Fifth Circuit

in Peninsular & Occidental Steamship Co. vs. NLRB,
98 F. 2d 411. In each of these cases the court held that

seamen who had gone on strike while under articles were

not entitled to reinstatement. In each case the NLRB
had found the shipowner guilty of an unfair labor prac-

tice in discharging the striking crew members and order-
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ed reinstatement of the men in order to effectuate the

purposes of the National Labor Relations Act. Never-

theless the courts held that reinstatement under these

circumistances, despite the public policy of the Act,

would not be enforced to the detriment of maritime dis-

cipline.

Since neither the crew nor its representatives had

any right to negotiate new or different terms of agree-

ment, there obviously could be no labor dispute involv-

ed in this case. A labor dispute is one which involves

wages, hours and working conditions and representation

for collective bargaining. Any such rights had been term-

inated by the execution of the articles which each of the

striking seamen had signed and which constituted a con-

tract between himself and the shipowner.

Appellants contend that their picketing, even though

its purpose was to compel appellee to re-hire the strik-

ing crew members under articles more favorable to them

than those which they had breached, was not for an un-

lawful purpose because it did not require the appellee

to commit an illegal act. Appellants cite many cases hold-

ing that picketing is for an unlawful purpose when it is

intended to compel the employer to do an illegal act.

We do not disagree with those cases. Appellants make

no reference, however, to numerous decisions in which

picketing was held to be for an unlawful purpose even

thought the employer was not being coerced into doing

an illegal act.

The courts have declared that picketing is improper

when its purpose is contrary to public policy and good
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morals. In Schwab vs. Moving Picture Machine Opera-

tors, Local No. 159, 165 Ore. 602, 109 P. 2d 600, the

Supreme Court of Oregon declared picketing unlawful

where the purpose of the picketing union was to obtain a

monopoly of labor by requiring the employer to dis-

charge present employees and hire members of the union

in their place. The employer was not being required to

violate any statute. The purpose was, however, held to

be unlawful because of the union's monopolistic aim. In-

cidentally, this case clearly shows the trial court's cor-

rectness in its alternative conclusion in No. 14664 that

picketing by the NMMP to require appellee to replace

its officers with members of that union would be for an

unlawful purpose.

In International Brotherhood vs. Hanke, 339 U. S.

470, 94 L. Ed. 995, 70 S. Ct. m, the United States Su-

preme Court upheld an injunction granted by the Su-

preme Court of Washington against picketing for an un-

lawful purpose, namely requiring partners who conduct-

ed their business without any employees to join the

union. It was not illegal for the partners to join the

union, but the court found that the aim of the union

itself was contrary to public policy as announced by the

courts. Likewise, in Rees vs. U. S., supra. Southern

Steamship Co. vs. NLRB, supra. Peninsular & Occidental

Steamship Co. vs. NLRB, supra, the collective action of

the seamen and their supporting unions were not for the

purpose of requiring the shipowner to do any illegal act.

The shipowner could have complied with their demands

without violating any law, but the courts nevertheless
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held the purpose was contrary to the pubHc policy gov-

erning seamen under articles.

Appellants also ignore a long line of cases holding

that picketing is for an unlawful purpose where it seeks

to set aside, or invalidate, a collective bargaining agree-

ment in effect between the employer and the picketing

workers or union. See the extensive note in 2 A.L.R. 2d

1278, where at page 1281 it is said:

"As a general proposition, the right to strike and
picket, though otherwise recognized, cannot be ex-

ercised during the life of a valid labor agreement

which fails by its terms to preserve such rights."

The articles of the "RIVIERA" were a labor agree-

ment which included substantially all of the terms and

conditions usually found in labor agreements. The ar-

ticles included specifically the British Maritime Board

regulations and the scales of pay and working conditions

established through collective bargaining by the British

maritime unions. The articles contained a provision more

sweeping than the usual no-strike agreement, to-wit, the

agreement on the part of each crew member that he

would obey the lawful orders of the master. Breach of

such an agreement involves more serious consequences

than the breach of a collective bargaining agreement

ashore.

Moreover, the vessel's obligations under the articles

continued with respect to the non-striking crew mem-

bers and the shipowner could not have terminated the

articles and entered into new articles providing for a

shorter term and different conditions without the con-
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sent of the loyal crew members. It may be argued that

the SUP could have negotiated an agreement so favor-

able that the loyal crew members would have agreed to

a termination of the articles. This is, however, mere

speculation and there is no evidence as to the willingness

of the loyal crew members to surrender their right or

whether a shorter term than provided for in the articles

would have been acceptable to them.

The unlawful purpose of the picketing on the part

of the striking crew members is plainly established. In

Rees vs. U. S., supra, the striking members of the crew

of an American ship were indicted for violation of United

States Criminal Code, Section 292, 18 USCA, Section

483 for acts comparable to those of the crew of the

RIVIERA. The Court of Appeals sustained their con-

viction of the violation of the Criminal Code in striking

and refusing to obey the lawful orders of the master.

In Southern Steamship Co. vs. NLRB, supra, a strike

of the crew because of the refusal of the shipowner to

bargain with a union was held to be mutiny. The evi-

dence clearly indicates that appellants aided and abetted

the mutinous crew of the RIVIERA and attempted to

secure for the mutinous crew a better contract as a re-

ward of their unlawful conduct. The Court of Appeals

for the Fifth Circuit in Peninsula ^ Occidental Steam-

ship Co. vs. NLRB, supra, held that a reinstatement of

the striking crewmen in itself would have rendered the

vessel unseaworthy.

Picketing by appellants was in support of an illegal

strike by the seamen. It was nothing more than an at-
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tempt by such seamen to gain through appellants as

their representatives that which they themselves could

not demand. Such purpose is clearly unlawful.

Appellants admit that picketing is not protected

"free speech" where it is for an unlawful purpose (Br.

18).

THE TAFT-HARTLEY ACT IS INAPPLICABLE TO THESE CASES

Answer to Appellants' Specification of Error 6 (Br. 9)

and Argument (Br. 19-23)

The vessels and crews involved in the Rees, South-

ern Shipping Co. and Peninsula and Occidental cases,

supra, were American, yet the courts expressly held that

the right of labor to strike and picket as guaranteed by

the National Labor Relations Act is not applicable even

to an American crew aboard a United States flag vessel

during the continuance of valid articles. It would ap-

pear that the paramount maritime law defining the

rights and obligations as between shipowner and crew

governs over general labor legislation such as the Taft-

Hartley Act. Counsel for appellants ignore this in their

lengthy discussion of preemption.

Moreover, in the cases before this Court we are not

dealing with an American vessel and crew, but with a

foreign flag vessel, a foreign shipowner and a foreign

crew.

The RIVIERA was a tramp freighter which touched

ports of the United States irregularly for brief periods.

If the contractual relationship between the shipowner

and his crew while under valid articles is to be sub-
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jected to the laws governing labor relations in every

foreign port, chaos is certain to ensue. If the rights of

the shipowner and of his crew are to vary from port to

port, it is plain that foreign commerce will be disastrously

impeded.

The RIVIERA was foreign territory. The members

of the crew were foreigners, predominately German and

British. Their articles governed their relationship upon

the high seas as in the ports of every foreign country,

all of which demonstrates the inapplicability of local labor

law and particularly the National Labor Relations Act

as amended.

The National Labor Relations Board has heretofore

had this problem directly before it and has held that it

has no jurisdiction under such circumstances to deter-

mine the collective bargaining agent for the crew of a

foreign vessel. Sailors' Union of the Pacific, Case No. 20,

R.C. 809, May 1, 1950, C. C. H. Labor Reports, 1950-

51, NLRB Decisions, Par. 1,081.

THE VALIDITY OF THE PRIOR INJUNCTIONS UNDER THE
NORRIS-LaGUARDIA ACT AND THE EQUITY JURISDICTION

OF THE COURT BELOW HAVE NO RELEVANCE TO
THE JUDGMENTS NOW BEFORE THE COURT

Answer to Appellants' Specification of Error 6 (Br. 9)

and Argument (Br. 23-28)

Appellants argue that the prior injunctions should not

have been issued because a labor dispute existed within

the meaning of the Norris-LaGuardia Act ; and that, since

the court could not grant that equitable relief, it had no

jurisdiction to award damages.
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In the first place we contend that the Norris-La-

Guardia Act was no bar to the issuance of the injunc-

tions in these cases. That Act declares its purpose to be

that the workers shall:

".
. . be free from the interference, restraint, or coer-

cion of employers of labor, or their agents, in the

designation of such representatives or in self organ-
ization or in other concerted activities for the pur-
pose of collective bargaining or other mutual aid or

protection." (29 USCA §102)

But as already pointed out here, collective bargaining

and designation of representatives for that purpose have

no applicability to seamen during the term of the arti-

cles by which they contracted with the shipowner. This

case is analogous in that respect to the case of U. S. vs.

United Mine Workers of America, 330 U.S. 258, 91 L.

Ed. 884, 67 S. Ct. 677. In delivering the opinion of the

Court, Chief Justice Vinson stated,

"The purpose of the Act is said to be to contribute

to the worker's 'full freedom of association, self-

organization, and designation of representatives of

his own choosing, to negotiate the terms and con-

ditions of his employment, and that he shall be free

from the interference, restraint, or coercion of em-
ployers of labor, or their agents, in the designation

of such representatives . . . for the purpose of col-

lective bargaining . .
.' These considerations on their

face, obviously do not apply to the Government as

an employer or to relations between the Govern-
ment and its employees." (330 U.S. at 274, 91 L.

Ed. at 903)

The Supreme Court therefore held in that case that the

Norris LaGuardia Act did not prevent an injunction

against the Mine Workers' picketing.
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Moreover, it would seem t±iat, like the Taft-Hartly

Act and other national labor legislation, the Norris-

LaGuardia Act was not intended to influence labor re-

lations between a foreign crew and foreign shipowner

for performance of services aboard a foreign tramp ves-

sel. Although not specifically stated in every act which

it passes. Congress must be presumed to be legislating

for the United States and not for the world.

But in any event the propriety of the former injunc-

tions is of no concern in these proceedings. This Court

formerly held that the appellee had a right to prose-

cute its claim for damages without reference to whether

those injunctions were valid. Upon the remand of the

case, appellants answered and stipulated for trial of

the cases before Judge Solomon. At no time did they

move to transfer the case from the equity side of the

court to the law side of the court or for trial by jury.

Under the unified federal procedure as set forth in the

Federal Rules, appellants clearly waived any right which

they might have had to a jury trial and are estopped

to claim that the court lacked jurisdiction to hear the

case. As stated by Professor Moore,

"When it is apparent to the defendant that on his

theory all or certain issues of the case are legal,

despite the characterization given by the plaintiff,

the defendant must disclose his position by making
demand for jury trial within the time allowed by
Rule 38 (b) and a failure to do so constitutes waiver

of any right to jury trial the defendant may have
had." (5 Moore, Federal Practice, 2d Ed., 38.17,

p. 163)

This unfounded aside in appellants' argument does not

deserve serious consideration.
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THE PICKETING WAS THE PROXIMATE CAUSE
OF APPELLEE'S DAMAGE

Answer to Appellants' Specifications ol Error 3, 5, and 8

(Br. 7, 8, 10) and Argument (Br. 28-33)

Appellants contend that appellee could not have

used its vessel during the period of the picketing both

because it was in the custody of the court and because

there was no crew aboard. They also contend that the

acts of shore employees in refusing to cross the picket

line were intervening independent and wrongful acts

which prevented the picketing itself from being a proxi-

mate cause of the vessel's idleness. It is well to note

that they do not challenge the court's finding that ap-

pellees suffered damage through the idleness of the ves-

sel in the amount of $900 per day, nor the total amount

of the damages fixed by the court in each case (Tr. 244,

332, 377).

Appellants offered no evidence that the vessel was in

the custody of the Marshal, although appellee spe-

cifically denied appellants' contention that it was in the

Marshal's custody (Tr. 31). This was stated as an issue

in the Pre-Trial Order (Tr. 36). The facts as already

stated are that, by stipulation between counsel for the

libelant crew members, who are counsel for appellants

here, and the owners of the RIVIERA, the ship was

released from the custody of the Marshal, and it was

agreed that its owners could do with it what they

wanted. This was done upon the assurance of counsel

for the owners that the vessel would not depart from

the jurisdiction of the Court without posting such bond

as the Court might require (Tr. 292-295).
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We are at a loss to understand the significance of

appellants' argument that no liens could attach to a ves-

sel in custodia legis (Br. 32). But in any event that is

not the case here, for as stated in 2 Benedict on Ad-

miralty, 6th Ed., §298, p. 382:

"If the arrest is merely formal, and the vessel, by
consent of the parties is permitted to proceed about
her business in the possession of one or more of the

parties, instead of being retained in the possession

of the Marshal, then liens can arise in the usual

manner despite the fact of the seizure."

Admittedly during most of the period of picketing,

the RIVIERA was short about 25 men of the full crew.

But there was no need for a crew until the vessel was

ready to sail. This was admitted by appellant MacRae

(Tr. 203). There was testimony that a crew could have

been obtained within less than three days if that were

required (Tr. 212). Finally there was evidence that a

crew was easily obtained within three days when the

master determined it would be needed (Tr. 230-231).

Appellee was under a duty to mitigate damages, and

it would have been ridiculous for it to have obtained a

crew to sit idle on the vessel, running up its damages,

during the period of picketing.

The conclusive answer to these arguments of appel-

lants is in the admitted fact that appellee was able to

proceed with repair and loading of the vessel during the

periods November 26th - 28th and December 8th - 10th,

1952, the intervals between picket lines, and that the

vessel, completed repairs, loaded and sailed shortly after

the last picket line was withdrawn (Tr. 351).



35

Appellants argue that the RIVIERA was idled as a

result of the refusal of shore employees to cross the

picket lines set up by appellants. With this we agree.

They argue, as a matter of law, that these acts of shore

employees were independent, intervening causes of dam-

age so that the picketing itself could not be held a proxi-

mate cause. To sustain this position, they argue that

the acts of the shore employees were themselves wrong-

ful and illegal acts. This strained argument is necessary,

for, as they admit, if the refusal, of the shore employees

to cross the picket line was innocent and legal, then it

could not operate as an independent or intervening

wrong or cause of appellee's damage (Br. 29-30).

In support of the argument that the shore employees

acted illegally and wrongfully, appellants cite Judge

Fee's opinion in Montgomery Ward and Company, Inc.

vs. Northern Pacific Terminal Company et al., 32

L.R.R.M. 2386 (D. Ore. 1953). Nothing in that case

sustains the argument made. That was a case in which

the plaintiff sued various common carriers for breach of

their statutory and common law duties to provide serv-

ice to plaintiff as a member of the public. The court

held that a common carrier was not relieved of its duty

to provide service by the fact that the person requesting

the service was subject to a picket line, at least in the

absence of clear evidence that the carrier had done

everything within its power to provide such service. No-

where in the court's opinion did it state that employees

of the public carrier v/ho refused to cross a picket line

thereby committed an illegal act. Indeed, the court
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emphasized the fact that the carriers made no serious

effort to require their employees to cross the picket Hne.

In this case, neither the stevedores and other ship

fitting and repair companies nor their employees were

under any statutory or common law duty to provide

appellee with any services. There is no evidence that

there was even a contractual duty on the employers to

furnish the services contracted for in the fact of a picket

line. Certainly it cannot be said that there was any

legal duty of the employees of those contractors to cross

the picket line so that breach of that duty could be de-

clared an illegal or wrongful act.

Appellants also cite NLRB vs. Rockaway News

Supply Co. (CA-2 1952), 197 F. 2d 111, aff'd 345 U.S.

71, 97 L. Ed. 832, 73 S. Ct. 519; NLRB vs. Illinois Bell

Telephone Co. (CA-7 1951), 189 F. 2d 124, cert. den.

342 U.S. 885, 96 L. Ed. 663, 72 S. Ct. 173. They are

correct in stating that those cases hold an employer may
discharge an employee who refuses to perform his duty

to the employer when that involves crossing a picket

line. But this does not make the acts of the employees

"illegal"; and nothing in those cases so holds. On the

contrary, in the Rockaway News case the court spe-

cifically held:

"In considering this question we accept the con-

tention of the Board that the refusal of an employee
to cross a picket line of another union than his

own at another plant than that of his employer is

an exercise of 'the right to "'^ * * assist labor organ-

izations * * * and to engage in other concerted ac-

tivities for the purpose of ''' * "^ mutual aid or pro-

tection' which is expressly guaranteed by Section

7 of the Act." (197 F. 2d 111 at 113)
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The trouble comes from appellants' loose use of the

words "illegal" and "wrongful". "Illegal" normally

means in violation of a statute. "Wrongful", we take it,

means tortious. What statute did the shore employees

violate to make their conduct illegal? What duty to ap-

pellee did they breach to make them liable in tort?

The acts of the shore employees in refusing to cross

the picket lines were such as would not only naturally

and probably follow from the picket line, but were the

acts specifically hoped for and intended to follow from

the picket line. The picketing was the proximate cause

of plaintiff's damage.

THE DISTRICT COURT CORRECTLY ENTERED lUDGMENT
AGAINST APPELLANT UNIONS AND THEIR MEMBERS

AND PROVIDED FOR EXECUTION AGAINST
PROPERTY HELD BY THE UNIONS

Answer to Appellants' Specification of Error 9 and 1

(Br. 10-12) and Argument (Br. 33-36)

Appellants correctly state that Oregon has not yet

adopted the rule of the Coronado case (United Mine

Workers of America vs. Coronado Coal Co. (1922),

259 U.S. 255, 66 L. Ed. 975, 42 S. Ct. 570, 27 A.L.R.

762). They are also correct in stating that the capacity

of appellant unions to sue or be sued should be deter-

mined under the law of Oregon.

While it has not adopted the rule of the Coronado

case, Oregon has allowed unions to sue and be sued by

means of the class suit for many years. See for example

the recent decision of the Oregon Supreme Court in

Lonsiord, et al vs. Burton, et al. (1953), 202 Ore. 497,
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P. 2d In that case the defendants were sued as

representatives of Local 72 of the International Brother-

hood of Boilermakers, Iron Shipbuilders and Helpers

of America. Although the named defendants filed an-

swer "on behalf of themselves only and not on behalf

of any or all other members", the court nevertheless

stated, "We shall treat the answer of the named defend-

ants as an answer made on behalf of the International."

(202 Ore. 497, at 511-512).

The class suit is specifically provided for by statute

in Oregon:

"When the question is one of a common or general

interest of many persons, or when the parties are

very numerous, and it may be impractical to bring

them all before the court, one or more may sue or

defend for the benefit of the whole." (ORS § 13.170,

formerly O.C.L.A. § 9-106)

No Oregon case holds that a union may not be sued

or its assets reached through the medium of a class suit.

Cousins vs. Taylor, 115 Ore. 472, 239 Pac. 96 (1925),

cited by appellants is not at all in point. That was a

suit brought against fifteen individual members of an

unincorporated association. No attempt was made to

reach the assets of the association or to obtain a judg-

ment against other members of the association not per-

sonally served.

In other states the right to recover damages from a

union based upon service on individuals as representa-

tives of all of its members has long been well settled.

See for example St. Germaine et ux. vs. The Bakery and

Confectionary Union No. 9 of Seattle et al. (1917), 97
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Wash. 282, 166 Pac. 665. That was a case identical

with this in that the plaintiff had sought an injunction

and damages for picketing.

In Tunstall vs. Brotherhood oi Locomotive Firemen

and Enginemen et al, 148 F. 2d 403 (1945, CCA. 4),

the plaintiff brought suit against the union for discrimina-

tion on account of race in establishing job eligibility,

naming it as an entity and also naming one of the of-

ficers of a local lodge as a representative of all of the

members of the union. The court held that while service

on the union as an entity was not adequate, the suit

could be treated as a class suit and recovery had against

the union. One of the questions considered by the court

in that case was: "May a class suit be brought against

an unincorporated association in such a way as to bind

the Association?" Chief Judge Parker, speaking for the

court, answered in the affirmative. He pointed out:

"The right to bring a class suit to enforce the lia-

bility of an unincorporated association existed long

prior to the adoption of the Federal Rules of Civil

Procedure." (148 F. 2d 403, at 404)

He also stated:

"Even in a state like West Virginia which adheres

to the common law rule that an unincorporated

labor association may not be sued as an entity, see

Milam v. Settle, W. Va., 32 S.E. 2d 269, such an
association may be sued in the state courts by nam-
ing as parties and serving individually some of the

members com.posing the association." (148 F. 2d

403, at 405)

Subsequently, a judgment for $1,000 in damages in

favor of plaintiff against the Brotherhood was affirmed.
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Brotherhood of Locomotive En^inemen vs. Tunstall,

163 F. 2d 289.

Other recent decisions have estabHshed beyond doubt

that an unincorporated labor organization may be sued

for its torts through the medium of the class suit. See

Montgomery Ward and Co., Inc. vs. hanger et ah, 168

F. 2d 182 (1948, CCA. 8) (Libel published in union

newspaper) ; Ketcher et al. vs. Sheetmetal Workers In-

ternational Association et al., 115 F. Supp. 802 (1953,

E.D. Ark. W.D.) (Conspiring to deprive plaintiff of

union workers and to bring about breach of collective

bargaining agreement) ; Pascale et al. vs. Emery et al.,

95 F. Supp. 147 (1951, D. Mass.) (Libel published in

union newspaper). Professor Moore in his work on

Federal Practice, Vol. 2, page 2235 ff., cites suits against

unincorporated associations as typical of what he calls

the "true class suit". In discussing the affect of a judg-

ment in a true class suit he states,

"In an action to recover damages against an unin-

corporated association, brought as a class action by
naming representatives of the association as defend-

ants, the judgment should be binding on the asso-

ciation and also, insofar as the action asserts indi-

vidual liability of tlie members, it should be binding

on the individuals named as defendants and duly

served with process, but not upon other individual

members." (3 Moore, Federal Practice (2d Ed.),

§23.11 at p. 3465)

In Montgomery Ward and Co. vs. Langer, 168 F. 2d

282, the suit was originally brought against 80 individual

defendants and two named unions, the individuals being

served as such and as representatives of all of the mem-
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bers of the unions. Motions were filed alleging that the

unions could not be sued in their own name, and that

diversity did not exist as between plaintiff and all of the

defendants. Plaintiff then dismissed the action as against

the two unions and eight of the individual defendants,

so that at the time the case was before the court only-

individuals were named as defendants. Nevertheless, the

court held that this was a class suit and that the court

had jurisdiction over the union as a class.

The concurring opinion of Judge Johnsen in that

case holds no more than that a judgment in a class suit

cannot bind the personal assets of individual members

of the class not made parties personally to the suit. The

quotation from his opinion in appellants' brief (Br. 35)

is not a single statement as it is made to appear. Rather,

appellants have omitted large portions of his opinion

which appear between the quoted paragraphs. Among
the statements which they omit are the following:

"More than mere class membership or association

representation would therefore substantively be

necessary to establish a liability collectible out of

individual or personal estate." (168 F. 2d 182, at

189)

"Conceivably, such an adjudication could be a

helpful step in the process of ultimately reaching

any fund existing for general union purposes, where
the union had been guilty of a legal wrong." (168

F. 2d 189, at 190)

The substantive right to reach the assets of an unin-

corporated association where it has been guilty of a legal

wrong is settled in all jurisdictions that have considered

the question. The only point of difference lies in the
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procedure to be followed, some following the principle

of the Coronado case that the union may be sued in its

own name as an entity, while others require that all of

the members be joined in a class suit. The latter was

done here and is proper under the law of Oregon.

We are at a loss to understand appellants' argument

that the members of each union did not constitute a

class, since all of them were not sailing on vessels in the

grain trade. The Admitted Facts and uncontested Find-

ings are that the members of each union constituted an

organized body and that each union and its members

had common economic interests. Moreover, the evi-

dence showed that the actions taken by the unions in

picketing were not isolated actions of a few members

but were undertaken only after consultations among the

unions officers and, in the cases of the SUP and Local

90, NMMP, after meetings of the membership had been

held. Sufficient identity of interest is certainly estab-

lished by these facts.
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CONCLUSION

The evidence clearly established that appellants at-

tempted to coerce appellee into terminating the ship's

articles, an agreement lawfully entered into, and rehir-

ing the mutinous crew members under a more favorable

agreement. The means used by the union in attempting

to accomplish these purposes resulted in substantial

damage to appellee and the District Court has ordered

appellants to respond in damages.

The judgments of the District Court should be af-

firmed.

Respectfully submitted,

Wood, Matthiessen, Wood & Tatum,
John D. Mosser,
GUNTHER F. KRAUSE,

Attorneys for Appellee.
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STATEMENT OF THE CASE

Appellee criticizes our brief for being "notably stin-

gy in discussing the evidence" (Appellee's Br. p. 5). We
will, therefore, within the available limits of this brief,

discuss in more detail the facts underlying this dispute.



Although appellee pretends to set forth "a more ade-

quate statement of the facts" its statement is entirely-

silent upon the facts upon which the crew members of

the SS RIVIERA based their belief that the vessel was

unseaworthy.

The facts were that long before the vessel reached

the Port of Portland the crew members complained to

the master concerning the food being served aboard the

vessel and other conditions on the vessel (Tr. 75, 136,

143, 146). It was only after the vessel had been in port

for six days and when it was about ready to leave (Tr.

125) that the crew members on account of the unfitness

of the life-saving equipment, the food, and other condi-

tions aboard the vessel, delivered to the master on Sep-

tember 9, 1952, the written document signed by a num-

ber of the members of the crew stating that they wanted

to be paid off and sent home because "all that the captain

promised in the past is not realized" (Tr. 138, 473).

The trial court, in the opinion which it rendered after

personally inspecting the vessel, noted that it was con-

ceded "that the beef purchased in India was lean and

not of good grade", and noted that weevils were found

in the cereal and rice. Also the court said that there

were cockroaches on the ship (Tr. 464). The appellee's

own witness, the chief steward, who did not go on strike,

testified that from "a quarter to a half" of the meat

when it was thawed out was not fit for human con-

sumption and had to be thrown overboard (Tr. 190).

He also stated that that which could be cooked could

only be served if it were boiled (Tr. 187).



The District Court in order to find that the food

was satisfactory aboard the vessel resorted to the "Scale

of Provisions" set forth in the articles (Tr. 465), al-

though it is generally recognized that such scale is "ar-

chaic" and insufficient. Newton v. Guli Oil Corporation

(CA-3 1950), 180 F. 2d 491, 493.

The photographs of the vessel, which are made a part

of this record surely demonstrate the terrible conditions

existing aboard the vessel and which conditions prompt-

ed the crew members to go on strike. The crew members

were well within their rights in refusing to continue

working aboard the vessel under its unseaworthy con-

ditions. THE JACOB LUCKENBACH (DC ED La.

1929), 36 F. 2d 381; THE HEROE (DC Del. 1884),

21 Fed. 525. And even if the vessel were not technically

unseaworthy, their action was justified where they had

substantial grounds to believe that it v/as unseaworthy.

Weisthoff V. American Hawaiian Steamship Company,

79 F. 2d 124 (CCA-2 1935), cert, denied 296 U.S. 619;

U. S. V. Ashton, 24 F. Cas. No. 14,470, p. S7Z. The record

abundantly supports their position.

The crew members, because of their refusal to con-

tinue working aboard the vessel, were discharged and re-

moved from the vessel. The appellee then sought a new

crew to man its vessel for the voyage to the Orient with

a cargo of American grain.

Also the unions involved in these cases recognized

that the low wages and inferior working conditions main-

tained by appellee aboard the SS RIVIERA were detri-

mental to their economic interests in the trade in which



the vessel was engaged. It was in this setting that the

unions began picketing the vessel for the purpose of

inducing the appellee to improve the working conditions

aboard the vessel in order to bring it in line with the

working conditions maintained on vessels upon which

its members were employed.

We have not in this appeal deemed it necessary to

ask this court to re-examine the correctness of the court's

finding that the vessel was technically seaworthy. That

issue may have been relevant with respect to the rights

of the individual crew members to their wages or trans-

portation to their ports of engagement. But after the

crew members had been removed from the vessel, the

question of whether their dispute v/ith their former em-

ployer or the unions' dispute with the employer was

justified or had any real basis is beside the point in de-

termining the existence of the labor dispute. Matson

Navigation Co. v. SIU (1951 DC Md.), 100 F. Supp.

730.

The appellee in its Statement of Facts beginning at

the bottom of page 6 of its brief, attempts to mislead the

court by stating that the Sailors' Union of the Pacific

by means of the Makiki leaflet, induced the crew mem-

bers to go on strike. Such was not the fact, but on the

contrary the trial court found that the Sailors' Union of

the Pacific did not induce the crew members to go on

strike (Tr. 454). The American seamen who talked to

the crew members before they went on strike were from

the SS COTTON STATE, which was in the berth next

to the SS RIVIERA. They were not members of the



Sailors' Union of the Pacific, but were members of the

National Maritime Union, a union affiliated with the

CIO and in competition with the Sailors' Union of the

Pacific (Tr. 158, 453).

The record shows clearly that the Sailors' Union of

the Pacific did not take part in the SS RIVIERA dis-

pute until after the resolution was adopted and concurred

in by the branches of the SUP on October 14, 1952,

more than one month after the crew members went on

strike and were discharged by the master. The picketing

for which damages v/ere awarded by the court below

commenced on October 14, 1952, and during the entire

period of the picketing and for more than a month pre-

viously, the former crew members were not under arti-

cles.

Also appellee's statement of facts is absolutely silent

with respect to the admission and finding that all of the

unions involved have an economic interest in the trade

and commerce in which the SS RIVIERA was engaged

(Tr. 20, 243).

ARGUMENT
The Purpose of the Picketing

The appellee insists that the purpose of the picketing

by the unions was to require it to rehire the former crew

members. The absurdity of this contention is apparent,

since the crew members had already been off the vessel

for a month. They had been jailed by the Immigration

authorities and had been ordered deported and had no
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the ship was unseaworthy and one of them had com-

mitted suicide (Tr. 418).

In order to substantiate its conclusion that the pur-

pose of the picketing was to secure the rehiring of the

former crew members, the appellee has referred to the

testimony of William Benz (Tr. 165) and the resolution

adopted by the Sailors' Union of the Pacific (Tr. 415).

However, in neither Benz's testimony nor in the resolu-

tion is there found any demand for rehiring of the form-

er crew members. On the other hand the resolution

points out clearly that the appellee "is paying wages of

less than one-third the amount which the American

shippers are paying, and * * * is taking away business

from American operated ships * * *." The resolution

also, after describing the conditions aboard the SS RIVI-

ERA stated that the appellee "is unfair to the Sailors'

Union of the Pacific and other legitimate seamen's un-

ions all over the world." The resolution called for picket-

ing to the vessel and publicity of the dispute. There was

nothing said in the resolution concerning the rehiring of

the crew members. The resolution was a clear expression

of the purpose of the picketing to protect the economic

interests of the unions involved.

The court found that the unions had an economic in-

terest in the trade in which the vessel was involved and

that the wages paid were only about one-third the

amount paid to union seamen (Tr. 243, 331, 378). Also

it was admitted that 25 jobs were open for seamen

aboard the vessel (Tr. 21). Furthermore, the testimony



of Jeff Morrison (Tr. 213) and M. D. MacRae (Tr. 194)

and William Benz (Tr. 158) who are appellants and

union representatives of the three unions involved in

these cases, clearly demonstrates that the purpose of the

picketing was to protect their economic interests in the

trade.

The problem of foreign competition in the carriage

of American cargoes is graphically illustrated by pre-

trial exhibit No. 83 (Tr. 474) which shoves the rapid de-

cline of charter rates on account of foreign competition.

The absurdity of the conclusion that the picketing

was for the purpose of securing the rehiring of the crew

members becomes even more apparent when applied to

the picketing by the Master, Mates and Pilots and the

SIU. Neither of these unions had any contract whatso-

ever with the former crew members. Appellee attempts

to connect the Masters, Mates and Pilots vAth the pick-

eting by the SUP by the phone calls between the union

agents. Counsel for appellee adroitly lists a portion of

the testimony of M. D. MacRae to prove this point but

a reading of his entire testimony clearly shows that his

picketing was in protection of his economic interest in

the trade (Tr. 194). To connect the picketing of the SIU

with the picketing of the SUP, appellee is forced to re-

sort to the fact that the unions had the same attorneys

and that Harry Lundeberg, who is the executive officer

of the Sailors' Union of the Pacific, is also the executive

officer of the International organization of which the

Atlantic and Gulf District of the SIU is also a member.

Appellee makes this bold assertion in the teeth of the
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uncontradicted evidence that the Atlantic and Gulf Dis-

trict of the SIU is an autonomous union which is merely

affiliated with the Seafarers' International Union (Tr.

215).

The Unlawful Purpose Theory

The appellee does not contend, and indeed it could

not be contended, that were the picketing for the pur-

pose of furthering the union's economic interests or for

recognition of the unions by the appellee, that such

picketing would not be lawful and any damages sustain-

ed thereby v/ould be damnum absque injuria. Blumauer

V. Portland M.P.M.O. Union, 141 Or. 399, 17 P. 2d 1115

(1933). The appellee insists, however, that the purpose

of the picketing was to secure the rehiring of the crew

members and that such purpose is "unlawful" since

"there is no right to strike or to bargain collectively in

the crew during the existence of the articles" (Appellee's

Br. pp. 23-24). Or, stated in other words, the object of

the picketing was unlawful because the employees in-

volved were seamen.

If we assume for the purpose of argument that the

picketing by the appellants was for the purpose of secur-

ing the rehiring of the former crew members, we con-

tend that such picketing would nevertheless be for law-

ful purpose.

Before examining the cases which are relied upon by

appellee and cited on page 24 of its brief, it is important

to make clear a fundemental distinction between a case

where crew members who are under articles neverthe-
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after a crew has been discharged and when there are

vacancies in the complement of the crew, the vessel is

picketed pursuant to a dispute with the union.

The cases cited by appellee on page 24 of its brief

merely involve the first of the situations just described.

The most that can be said for those cases is that under

the American law a strike during the period of valid

articles even for a legitimate labor purpose nevertheless

constitutes mutiny. However, none of these cases cited

by appellee covered tlie other situation where there is

picketing by a union after a crew has been discharged

and have been put off the vessel.

Throughout its brief appellee insists that the articles

v/ere still in effect, whereas clearly the crew had been

discharged (Tr. 241). They had been removed from the

vessel by the court at the instance of the appellee (Tr.

241). They had been jailed by the Immigration authori-

ties and were still in custody and had been ordered de-

ported (Tr. 18). They had filed a libel against the vessel

for the collection of their wages (Tr. 19). The appellee

was not attempting to operate the vessel. How, then, can

it be said that the picketing complained of in these cases

was unlawful because it v/as mutinous?

We submit that appellee's contention that the picket-

ing involved in these cases was for an "unlawful pur-

pose" is fully answered in Chief Judge Coleman's decis-

ion in Matson Navigation Co. v. Seafarers' International

Union, 100 F. Supp. 730 (1951 (DC Md.). In the Matson

case a vessel, the SS HAWAIIAN BANKER, arrived at
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Baltimore, Maryland, with a full crew under articles. Its

owner, the Matson Navigation Company, had a collect-

ive bargaining agreement with the Marine Engineers

Beneficial Association, a CIO union, covering the wages

and working conditions of the licensed engineers employ-

ed aboard the vessel. Nevertheless the vessel was picket-

ed by the Brotherhood of Marine Engineers, an AFL
union, and other AFL unions. The employer sought an

injunction against the picketing in the United States

District Court for the District of Maryland. It contend-

ed, as appellee contends here, that "the unlawful char-

acter of the present picketing warrants injunctive relief."

The court, after a careful analysis of the Norris-La-

Guardia Act, and an examination of the cases decided

under it, held that although "the real purpose of the

picketing was to effect a reprisal" against the CIO un-

ion, nevertheless it was pursuant to a "labor dispute"

and the employer was not entitled to any relief.

We also wish to call the court's attention to the fact

that the courts of the State of Oregon have ruled on the

precise question presented in this appeal. Prior to filing

its suit for an injunction and damages in the District

Court below, appellee filed its suit for an injunction and

damages in the Circuit Court of the State of Oregon for

Multnomah County. Demurrers were interposed against

both the complaint and the amended complaint on the

ground that the controversy constituted a labor dispute

and on the ground that the controversy was within the

terms of the Taft-Hartley Act.

The state court (Judge Bain) in sustaining the de-

murrers, said:
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"The court, having heard t±ie arguments of coun-
sel and finding that the complaint does not state

facts sufficient to constitute a cause of suit, and be-

ing fully advised in the premises,

"IT IS ORDERED that the demurrer of the de-

fendants to plaintiff's first amended complaint be

and the same hereby is sustained."

Compania Naviera Hidalgo, S.A. v. Sailors' Union
of the Pacific, et al., No. 207-708, Circuit Court
of Multnomah County, Oregon.

Appellee then, for reasons sufficient to it, took an

order of voluntary dismissal without prejudice and then

filed the within cases in the District Court of Oregon.

Even if the decision of the state court is not res judi-

cata of the cases involved here, nevertheless the decision

of the state court announces the law of the State of Ore-

gon and the federal court must follow the rule of law

announced by the state court whether or not the state

Supreme Court has directly passed on the question.

West V. American Telephone &' Telegraph Co., 311 U.S.

223, 236, 61 S. Ct. 179, 183, 85 L. Ed. 139, 132 A.L.R.

956 (1940); Pullman Standard Car Co. v. Local Union

No. 2928, 152 F. 2d 494 (1945).

In an attempt to substantiate the holding that the

picketing herein was for an "unlawful purpose," the ap-

pellee on page 27 of its brief deliberately makes the false

assertion that the pay and working conditions aboard

the SS RIVIERA were governed by an existing collect-

ive bargaining agreement, and thus the right to strike

was extinguished during the life of the agreement.
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In the first place Captain Johnson, the Master of the

vessel, admitted that there was no collective bargaining

agreement. He said:

"I couldn't say whether there was a written agree-

ment between the owners of the RIVIERA and any-

one of the unions with respect to what v/ages would
or would not be paid aboard the RIVIERA. I don't

know anything about it. I have been master of the

RIVIERA for about two and one-half years and
during all of that time I have never seen a written

agreement between the owner of the RIVIERA and
any British unions." (Tr. 210).

Furthermore the annotation referred to by appellee

in 2 A.L.R. 2d 1278, 1281, refers to the right to strike by

the union which is the party to the collective bargaining

agreement. It does not refer to picketing by unions who

are not parties to the agreement.

Referring again to the cases upon which the appellee

relies, it is important to note that in Rees v. U. S., 95 F.

2d 784, and in Southern Steamship Co. v. NLRB, 316

U.S. 31, 81 L. Ed. 1246, 62 S. Ct. 886, that the courts in

discussing the duty of seamen under American articles

first point out that their duty is based upon the rights

and protection which they receive under the American

law. In the Rees case the court said:

"The laws of the United States concerning sea-

men, their rights and their treatment, are more lib-

eral and more favorable to the seamen than the laws

of any other country. Great care has been taken by
Congress to safeguard their rights and protect them
from injustice."

However, as appellee points out in its brief on page

30, "The RIVIERA was foreign territory." Its articles
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and internal operation were governed by the law of its

flag, Liberia. Appellee has neither plead nor proven the

Liberian law with respect to articles, desertions or mu-
tiny. The cases relied upon by appellee all involve con-

duct of American seamen aboard American vessels and

the courts applied the U. S. Criminal Code to find

the unlawfulness of the seamen's conduct. The court

is not at liberty to speculate as to what the law of

Liberia might be with respect to these matters. Cuba

R. Co. V. Crosby, 222 U.S. 473, 56 L. Ed. 275, 32 S. Ct.

132 (1912); 41 Am. Jur., Pleading, Sec. 13, p. 296; 20

Am. Jur., Evidence, Sec. 179, p. 184. Indeed, it is com-

mon knowledge that shipov/ners have registered their

vessels in foreign countries such as Liberia in order to

avoid the duties im.posed by the Ameircan law.

It must be remembered that the appellee is here

seeking to recover damages from the appellants for an

alleged tort. The burden certainly is upon it to show

clearly the basis of its cause of action. None of the cases

cited by it involve either picketing or damages for picket-

ing. They merely involve questions concerning the in-

dividual responsibility of seamen for strikes and mutiny

aboard American ships. They did not touch on the

questions of labor relations outside of the internal oper-

ation of the vessel during the existence of the articles.

In the case at bar these questions had all been determin-

ed before the picketing complained of herein began. The

crew had been discharged and removed from the vessel.
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Applicability of the Taft-Hartley Act and

the Norris-LaGuardia Act

In our opening brief we demonstrated that the mat-

ters and things involved in these cases were governed by

the National Labor Relations Act and called the court's

attention to the cases holding that the Act preempted

the field. As an alternative we pointed out that should

the National Labor Relations Act not be applicable, that

the provisions of the Norris-LaGuardia Act should gov-

ern. In answer to this appellee contends that neither of

the federal acts is applicable because "The RIVIERA
was foreign territory" (p. 30 Appellee's Br.).

We can only conclude that it is appellee's contention

that the American law granting it rights for either an

injunction or damages is applicable to this case, but the

American law safeguarding rights, privileges and im-

munities to laborers or labor organizations has no appli-

cation to this case. In one breath appellee states "The

RIVIERA was foreign territory,,' and in another breath

appellee seeks damages for picketing under American

law. Obviously, the appellee must predicate its right for

damages upon the American law because it has not

plead, nor proven, the Liberian law.

The appellee's contention that the National Labor

Relations Act is not applicable without even discussing

whether or not if it were applicable that the appellants'

conduct would be protected, clearly indicates its admis-

sion that were the National Labor Relations Act appli-

cable that it would have no cause of action herein. Ap-

pellee on page 30 of its brief cites Sailors' Union of the
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Pacific, Case No. 20, R.C. 809, May 1, 1950, C.C.H.

Labor Reports, 1950-51, NLRB Decisions, Par. 1,081.

Appellee contends that this case holds that the National

Labor Relations Board had "no jurisdiction" to deter-

mine the collective bargaining agent for a crew of a

foreign vessel. The decision is brief, and we have set it

out in full as Appendix A, and we submit that such is

not the holding, but that the Board merely held that it

would decline to exercise its jurisdiction in that case.

On the other hand, in a number of cases, the National

Labor Relations Act has been applied where foreign

ships and foreign seamen are involved. Indeed, the Na-

tional Labor Relations Board exercised its jurisdiction

with respect to the picketing of the very same vessel in-

volved in the case referred to by appellee. See Sailors'

Union of the Pacific (AFL) and Moore Dry Dock Co.,

92 NLRB 547, 27 LRRM 1108 (1950). And in the same

dispute the Superior Court of the State of California for

San Mateo County refused to take jurisdiction of the

suit filed by the foreign shipowner for an injunction on

the ground that the Taft-Hartley Act had preempted

the field. Compania Maritima Samsoc Limitada, S.A. v.

Sailors' Union of the Pacific, et al., No. 51565.

Also in Norris Grain Co. v. Seafarers' International

Union, 232 Minn. 91, 46 N.W. 2d 94, 26 LRRM 2597

(1950), it was held v/ith respect to the picketing of a

Canadian vessel with a Canadian crew at a Minnesota

dock that the remedy under the National Labor Rela-

tions Act was exclusive.

Furthermore the definition of "commerce" in the

National Labor Relations Act includes commerce with a
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foreign country. 29 USCA Sec. 152(6). See Appendix C.

This is in keeping with the grant of power to Congress

provided for in the Federal Constitution.

We submit, therefore, as we demonstrated in our

opening brief, that the federal law is applicable to this

case and that appellee, who was engaged in American

trade, cannot avoid its provisions because of its mixed

foreign nationality.

The Picketing Was Not the Proximate Cause

of Appellee's Damages

Under this heading we shall not again restate the

matters with respect to the vessel being in the custody

of the Marshal and the admitted fact that the vessel did

not have a crew aboard it. We wish only to point out

with respect to the refusal of the shore employees to

work aboard the vessel that appellee's contention that

"there is no evidence that there was even a contractual

duty on the employers to furnish the services contracted

for in the fact of a picket line" is fully answered by

agreed fact No. XIII (Tr. 19) which provides as follows:

"Employees of stevedoring and ship repair firms

and other shore employees ordered to work on the

said SS RIVIERA refused to so work while said

pickets representing the Sailors' Union of the Pacific

were present. Immediately after the removal of said

picket line, employees of contractors v^ith whom
plaintiff had contracted for the repair and prepara-

tion of the vessel to carry her cargo of grain to India

resumed work on said vessed as requested." (Em-
phasis ours).
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This certainly admits the existence of contracts to re-

pair the vessel and dispenses with the necessity of our

proving such contracts. If appellee desired to show that

the contracts did not require performance in the pres-

ence of a picket line, the burden was upon it to show

this affirmative provision.

The nonperformance of these contracts was clearly

the intervening cause of appellee's damages. The election

of the contractors not to perform their work on the ves-

sel pursuant to their contracts during the picketing was

an independent intervening wrongful act.

The Class Suit and Form of Decree

The appellee in support of its contention that the

judgments in these cases should run against the property

of the union, refers to the recent Oregon case of Lons-

ford V. Burton, (1953) 200 Or. 497, 267 P. 2d 208. The

Lonsford case involved a suit brought by three members

of a local union "on behalf of themselves and all other

members of Local 401", seeking an injunction against

the International Union. The case was dismissed upon

the ruling of the court that the plaintiffs did not have

sufficiently identical interests so as to authorize a class

suit. There is nothing in the case concerning the nature

and extent of a judgment against an unincorporated as-

sociation in a class suit. On page 38 of its brief appellee

lifted a portion of a sentence from the Lonsford case in

an attempt to sustain its position. The entire sentence

appeared as follows: "This court has not as yet adopted

the rule of the Coronado case, and despite doubts, we
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shall treat the answer of the named defendant as an an-

swer made on behalf of the International."

In the Lonstord case at page 507 the Oregon court

pointed out that a class suit was an invention of the

equity court to facilitate litigation where parties are very

numerous. With respect to the judgment to be entered

in a class suit the court referred to the Restatement ol

Judgments, Sections 26 and 86. We have set out in Ap-

pendix B the sections of the Restatement of Judgments

which are applicable to judgments against associations.

From these it can be readily seen that it is not possible

to render a judgment against the assets of an unincor-

porated association without an enabling statute. The

assets of an unincorporated association have the same

status as the assets of a partnership. Without an enabl-

ing statute only the partners or members can be sued

and the judgment can be enforced only against them.

Oregon does not have an enabling statute.

The cases cited on pages 39 and 40 of appellee's brief

for the proposition that an unincorporated labor orga-

nization may be sued for torts by means of a class suit

were all cases decided at the threshold, that is, they were

cases which came up upon a motion of the defendant to

dismiss the cause at its beginning. The court merely held

that the class suit could continue against the unincor-

porated association. None of the cited cases have held

that the judgment may run against the assets of the un-

ion. The quotation from Moore on Federal Practice that

"the judgement should be binding upon the association"

does not find support in the cases, and no cases are cited

in support of it in the text.
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We submit, therefore, that should judgment be enter-

ed for damages in these cases that it should run only

against the individuals served, and if the court should

find that this is a true class suit, that the judgment might

be res judicata upon the other members of the class for

certain purposes. This is the furtherest extent to which

a judgment may run in a class suit in accordance with

the Restatement of Judgments.

Respectfully submitted,

Tanner & Carney,
K. C. Tanner,
Richard R. Carney,

Attorneys for Appellants.





APPENDIX A

Compania Maritima Samsoc Limitada, Sailors' Un-
ion of the Pacific (AFL) Case no. 20-RC-809, May 1,

1950 (Administrative Decision).

Representation Case—NLRB Jurisdiction—Foreign

Vessel.

"A petition to represent employees on a vessel regis-

tered under the laws of Panama, manned by citizens of

foreign countries, and owned by a Panama Corporation,

the majority of whose stockholders were citizens of for-

eign countries, was dismissed on the ground that the in-

ternal economy of a vessel of foreign registry and owner-

ship was involved."

APPENDIX B

American Law Inst. Restatem.ent of Judgments

"Section 26. Representative or Class Actions.

Where a class action is properly brought by or

against m^embers of a class, the court has jurisdiction by

its judgment to make a determination of issues involved

in the action which will be binding as res judicata upon

other members of the class, although such members are

not personally subject to the jurisdiction of the court.

Comment:

a. A court has no jurisdiction to render a personal

judgement against members of a class who are not per-

sonally subject to the jurisdiction of the court. It can,
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however, make a final determination as to the issues de-

cided in the class action which will be conclusive as to

those issues not only as to the parties who are personally-

subject to the jurisdiction of the court but also as to

those who are not so subject.

A judgment in a class action is determinative as to

the issues involved, whether the judgment is in favor of

or against the members of the class.

The circumstances under which a class action can

properly be brought and the effects of a judgment in

such an action are considered in sections 86, 116.

Section 86. Class Action.

A person who is one of a class of persons on whose

account action is properly brought or defended in a

representative action or defense is bound by and entitled

to the benefits of the rules of res judicata with reference

to the subject matter of the action.

Section 78. Capacity to be a Party.

Any person has capacity to be a party to a judgment.

Comment:

a. Persons under incapacity, "persons" include in-

dividuals and also groups of individuals who can sue

and be sued as units.

c. Associations. * * *

In States in which suit can be maintained against an

unincorporated association in its business name, judg-

ment can be rendered which is valid against the assets

of the association (see section 24). Whether the judg-
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ment is effective to bind personally the members of the

association over whom the court has jurisdiction depends

upon whether the judgment is directed against the mem-
bers of merely against the assets of the organization.

Section 24. Partnerships or Other Unincorporated Asso-

ciations.

A court in a State in which a partnership or other

unincorporated association is subject to be sued in the

firm or common name acquires by proper service of pro-

cess jurisdiction over it as to causes of action arising out

of business done by the association in the State.

Comment:

a. Capacity to be sued. At common law a partner-

ship or other unincorporated association cannot be sued

in its firm name or common name. In an action to en-

force liabilities incurred by it, the partners or members

of the association must be named individually as de-

fendants, except where a class suit is permitted (see sec-

tion 26).

By statute in a number of States it is provided that

an action can be maintained against a partnership or

association in its firm or common name. The Federal

Rules of Civil Procedure provide in Rule 17 (b) that

capacity to sue or be sued shall be determined by the

law of the State in which the district court is held, except

that a partnership or other unincorporated association,

which has no such capacity by the law of such State,

may sue or be sued in its common name for the purpose

of enforcing for or against it a sustaining right existing

under the Constitution or laws of the United States."



APPENDIX C

**29 U.S.C.A. Section 152. Definitions.

When used in this subchapter— * * *

(6) The term "commerce" means trade, traffic, com-

merce, transportation or communication among the sev-

eral States, or between the District of Columbia or any

Territory of the United States and any State or other

Territory, or between any foreign country and any State,

Territory, or the District of Columbia, or within the Dis-

trict of Columbia or any Territory, or between points

in the same State but through any other State or Terri-

tory or the District of Columbia or any foreign country."

(Emphasis ours).
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Jeff Morrison", et al.,

Appellants,
vs.
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Appellee.

No. 14,663
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No. 14,665

APPELLANTS' PETITION FOR REHEARING.

To the Honorable Homer T. Bone, Wm. E. Orr, Cir-

cuit Judges, and to The Honorable Edtvard P.

Murphy, District Judge, Judges of the United

States Court of Appeals for the Ninth Circuit:

The appellants respectfully petition the court for a

rehearing of this appeal and for a reconsideration



of parts of its decision, and in support thereof re-

spectfully represent that the court erred in its de-

cision that the District Court had jurisdiction to try

these damage cases notwithstanding the provisions

of the Labor Management Relations Act (29 USCA
141 et seq.) which has preempted the field of labor

relations.

Secondly, appellants respectfully represent that the

court erred in holding that the acts complained of

in these cases constituted actionable torts under the

law of Oregon.

I.

THE DISTRICT COURT LACKED JURISDICTION BECAUSE OF
THE PROVISIONS OF THE LABOR MANAGEMENT RELA-
TIONS ACT WHICH HAS PREEMPTED THE FIELD OF THE
LABOR CONTROVERSY INVOLVED IN THESE CASES.

The application by this court in the cases at bar

of the rule of preemption in labor cases as laid down

by the Supreme Court in United Construction Work-

ers V. Laburnum Cotistruction Co., 347 U.S. 656, 74

S. Ct. 833 (1954), is contrary to the recent decision

of this court on rehearing in Born v. Laube, 213 F2d

407 (CA-9 1954).

In replying to our contention that the Ldburnwm

case is limited to situations invohdng violence, the

opinion of this court stated as follows:

"* * * Nothing in the opinion of the court in

Laburnum suggests an acceptance of that argu-

ment, or an intent to restrict its effect to cases



of violent picketing, or other tortious means as

distinguished from ends."

However in Born v. Laiibe, supra, this court said:
'

' The petition for rehearing is predicated largely

upon the claim that our decision is in conflict

with the intervening holding of the Supreme
Court in United States Construction Workers v.

Laburnimi Construction Corporation, 347 U.S.

656, 34 LRRM 2229.

''We have carefully considered the Laburnum
decision and are of opinion that it is distinguish-

able inasmuch as the complaining party there,

under the Labor Management Act, was wholly

without remedy in damages for the tortious con-

duct of the Union. Here the complaining em-
ployee had available the remedy of reinstatement

with back pay. Moreover, unlike Laburnum, there

was no evidence or threat of violence tvhich might

serve to bring the cause within the area of the

Territorial police power." (Emphasis ours).

Born V. Laube, supra is in keeping with the line

of cases we cited in our opening brief on page 21

where the Supreme Court allowed concurrent stat€

jurisdiction in labor cases only in furtherance of the

state's police power.

The Born case is also in keeping wdth the pre-

emption cases involving other fields of federal legis-

lation where the Supreme Court has excluded state

participation in fields covered by federal legislation

except for the limited exercise of the state's police

power. Commonwealth v. Nelson, U.S. Supreme Court,

Apr. 2, 1956.



Also the opinion of the court in the instant cases

stated the following:

"The remedy in the cases before us is damages.

No such remedy exists under the federal law

for this fact situation. This is not a secondary

boycott or a case of an award of back pay to

reinstated employees where money damages may
be recovered under federal law."

We submit that the foregoing quotation is erro-

neous because the record affirmatively demonstrates

that the conduct upon which the judgment for dam-

ages herein was based is conduct which is prohibited

by the Labor Management Relations Act and for

which a remedy is also provided for damages under

the Act.

The type of conduct found by the District Court

to have been carried out by the appellants resulting

in the judgments for damages against them, is stated

in the Findings and Conclusions of the court as fol-

lows :

"On or about September 15, 1952, said striking

crew members of the SS RIVIERA designated

the Sailors' Union of the Pacific as their col-

lective bargaining representative. On October

14, 1952, members of the Sailors' Union of the

Pacific, acting pursuant to said designations and
pursuant to a resolution duly adopted by said

union, commenced picketing said vessel and con-

tinued to picket it until restrained and enjoined

from further picketing by this court on Novem-
ber 26, 1952. (Finding of Fact XI, Tr. 241.)



^'Said picketing by members of the Sailors'

Union of the Pacific was intended to prevent
the repairing and loading of the SS RIVIERA;
and the sole purpose of said picketing by the

members of the Sailors' Union of the Pacific was
to compel the plaintiff to re-employ the said dis-

charged, striking members of the crew of the

said SS RIVIERA for a shorter period than
that stated in the articles, and at wage rates and
other conditions more favorable to them than
those stated in said articles. (Finding of Fact
XII, Tr. 242). (Emphasis ours.)

"Employees of stevedoring and ship repair

firms and other shore employees ordered to work
on the said SS RIVIERA refused to so work
while said pickets representing the Sailors' Union
of the Pacific were present. Immediately after

the removal of said picket line, employees of

contractors with whom plaintiff had contracted

for the repair and preparation of the vessel to

carry her cargo of grain to India resumed work
on said vessel as requested. Plaintiff was un-

able to use its vessel for the period from October

14 through November 26, 1952, and the sole and
proximate cause of such loss of use w^as the said

picketing by defendants. (Finding of Fact XIII,
Tr. 242).

"As a further proximate result of defendants'

said picketing, plaintiff has suffered definite and
measurable damage through loss of earnings and
the expense of maintaining the SS RIVIERA
and the loyal members of its crew during the

period October 14, 1952, through November 26,

1952, in the total amount of $38,700.00. (Finding

of Fact XVIII, Tr. 244).



*' Defendants' said picketing was the sole prox-

imate cause of plaintiff's damages." (Conclusion

IV, Tr. 245).

The foregoing quotations clearly demonstrate the

District Court foimd that the picketing by the appel-

lants constituted a secondary boycott, in that it was

intended to prevent the repairing and loading of the

SS RIVIERA by inducing and encouraging em-

ployees of independent contractors to refuse in the

course of their employment to perform services on

the vessel in order first to force the independent con-

tractors to cease doing business with the appellee,

and secondly to require the appellee to Imrgain with

the Sailors' Union of the Pacific and to rehire the

former crew members when the union had not been

certified under the provisions of the Act.

It is clear that this conduct constituted ^'unfair

labor practices'' within the following provisions of

said Act (29 USCA Sec. 158 (b) ) :

"It shall be an unfair labor practice for a labor

organization or its agents— (4) to engage in or

to induce or encourage the employees of any em-

ployer to engage in, a strike or a concerted re-

fusal in the course of their employment to * * *

perform any services, where an object thereof is:

(A) forcing or requiring * * * any employer or

other person * * * to cease doing business with

any other person. (B) forcing or requiring any

other employer to recognize or bargain with a

labor organization as the representative of his

employees unless such labor organization has



been certified as the representative of such em-
ployees under the provisions of section 9."

The Act also provides a remedy for both enjoining

the continuance of the unfair labor practice and for

the recovery of damages caused by the conduct.

The remedy for enjoining the conduct is provided

for in Title 29 USCA Section 160.

The remedy of damages and the procedure for the

recovery of damages caused by the conduct consti-

tuting this unfair labor practice is provided for under

the Act in Title 29 USCA Section 187 as follows:

"(a) It shall be unlawful, for the purposes

of this section only, in an industry or activity

affecting commerce, for any labor organization

to engage in, or to induce or encourage the em-
ployees of any employer to engage in, a strike

or a concerted refusal in the course of their em-

ployment to use, manufacture, process, transport,

or otherwise handle or work on any goods, ar-

ticles, materials, or commodities or to perform

any services, where an object thereof is

—

(1) forcing or requiring any employer or

self employed person to join any labor or em-

ployer organization or any employer or other

person to cease using, selling, handling, trans-

porting, or otherwise dealing in the products of

any other producer, processor, or manufacturer,

or to cease doing business with any other person

;

(2) forcing or requiring any other emj^loyer

to recognize or bargain with a labor organization

as the representative of his employees unless such
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labor organization has been certified as the repre-

sentative of such employees under the provisions

of section 159 of this title. * * *

"(b) Whosoever shall be injured in his busi-

ness or property by reason of any violation of

subsection (a) of this section may sue therefor

in any district court of the United States subject

to the limitations and provisions of section 185

of this title without respect to the amount in

controversy, or in any other court having juris-

diction of the parties and shall recover the dam-

ages by him sustained and the costs of the suit."

We submit that the test established in the Lahur-

nimv case which allows concurrent state jurisdiction

where there is "the lack of a substantially similar

remedy in the federal scheme of regulation of labor

disputes" has not been met in the cases at bar, because

the appellee has a remedy against the unions under

the pro\dsions of the Act which we have set forth

above. The Act prohibited the particular conduct

involved and provided a remedy for damages. For

similar secondary boycott cases see NLRB v. Denver

Building cf- Construction Trades Council et al, 341

U.S. 675, 71 S.Ct. 943 (1951) and International Broth-

erhood of Electrical Workers et al v. NLRB, 341

U.S. 694, 71 S.Ct. 954 (1951).

The Supreme Court in the Laburnum case found

that the conduct for which damages were allowed by

the state court constituted an "unfair labor practice"

within the provisions of Section 8 (b) (1) (A) of

the Act. The court held that since the Act set up
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no remedy or procedure to compensate the employer

for damages which it may have sustained by the

union's conduct which constituted this particular un-

fair labor practice, the employer could resort to the

state court to recover such damages as might have

been available to him under the state law.

In the cases at bar the Act pro\4des for a remedy

in damages for the "unfair labor practices" involved

in these cases. The appellee, therefore, was required

to bring its actions under the provisions of the Act.

The actions were not brought under the terms of

the Act, but were framed under a common law theory

of "picketing for an imlawful purpose" and brought

as a class suit against individual members of the

union. However, under the Act the remedy for dam-

ages is provided for against the union as an entity

and not against individual members. (Title 29 Sec-

tion 185(b)):

"(b) Any labor organization which represents

employees in an industry affecting commerce as

defined in this Act and any employer whose ac-

tivities affect commerce as defined in this Act

shall be bound by the acts of its agents. Any such

labor organization may sue or be sued as an entity

and in behalf of the employees whom it represents

in the courts of the United States. Any money
judgment against a labor organization in a dis-

trict court of the United States shall be enforce-

able only against the organization as an entity

and against its assets, and shall not be enforceable

against any individual member or his assets.
'

'
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The Act (Title 29 USCA Section 187) declaring

certain unfair labor practices to be unlawful and al-

lowing damages therefor, and providing a remedy for

the recovery of damages, establishes the remedy for

the tort and impliedly such remedy is exclusive. The

court was, therefore, without jurisdiction to enter

judgment for the appellee for damages when the ac-

tion was not brought under the Act. We submit that

the judgment should be set aside and appellee's action

dismissed.

This conclusion is not affected by this court's ob-

servation "that no party to any of these cases at any

time had resort to the Board." Resort to the Board

to first determine the existence of the unfair labor

dispute is not a prerequisite to the remedy for dam-

ages under the Act. ILWTJ v. Juneau Spruce Cor-

poration, 342 U.S. 237, 244; 72 S.Ct. 235, 239; 96 L.

Ed. 275 (1952).

II.

PICKETING FOR THE PURPOSE OF REQUIRING A SHIPOWNER
TO REHIRE SEAMEN WHO HAD STRUCK IN VIOLATION
OF THEIR ARTICLES DOES NOT CONSTITUTE PICKETING
FOR AN UNLAWFUL PURPOSE UNDER THE LAW OF
OREGON.

The opinion rendered by this court in the cases at

bar holding that the picketing for the purpose of re-

quiring the appellee to rehire the seamen who went

on strike was picketing for an unlawful purpose under

the law of Oregon, has placed the burden upon the
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appellants to show that such picketing was not tortious

conduct rather than placing the burden upon the ajy-

pellee to show that the conduct for which it seeks

damages was tortious conduct. This court said that it

could find nothing ''to negative the District Court's

conclusion that the picketing for the purpose of re-

quiring a shipowner to rehire seamen who had struck

in violation of their articles is picketing for an un-

lawful purpose under the law of Oregon. '

'

The court assumed that the requiring of the em-

ployer to rehire the seamen was "an act which is held

to be against the public policy of the state." However,

neither a statute of Oregon nor a decided Oregon case

has been cited which demonstrates that the rehiring

of employees who were discharged for cause is against

the public policy of the State of Oregon. On the con-

trary, it is well recognized that a lawful object of

picketing by unions is for the purpose of requiring an

employer to rehire employees who pre^viously have

been discharged notwithstanding the fact that the em-

ployees may have been discharged due to their own

misconduct, e.g. Boise Street Car Co. v. Van Avery,

61 Ida. 502, 103 P2d 1107, 2 CCH Labor Cases, 775,

(1940).

In our previous brief beginning on page 8 we dis-

cussed fully the lawfulness of the purpose of the

picketing, even assuming that it was for the purpose

of securing the rehiring of the former crew members.

Surely the Federal Court should not determine for

the first time the public policy of Oregon when that

public policy had not been expressed by the state legis-
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lature or courts, and where the appellee had been un-

able to cite any case allowing damages in this fact

situation.

We submit that the court erred in affirming judg-

ments for substantial damages on account of peaceful

picketing. The judgments were predicated upon an

''unlawful purpose" contrary to an undefined "public

policy of the state.
'

'

CONCLUSION.

This court should grant a rehearing to reconsider its

interpretation of the Lahurnitm case, as applied to the

facts in this case. The court should also grant a re-

hearing in order to settle the contradiction between

its holding in the instant cases and the holding in

Born V. Lauhe, supra.

The court should also grant a rehearing to reex-

amine its affirming of the judgments for damages in

excess of $50,000.00 based upon picketing in violation

of an alleged public policy of Oregon which has not

been shown to have been established or recognized.

Dated, Portland, Oregon,

April 27, 1956.

Respectfully submitted,

Tanner & Carney,

Richard R. Carney,

Attorneys for Appellants

and Petitioners.
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Certificate

I hereby certify that I am one of appellants' coun-

sel ; that I prepared the foregoing petition for rehear-

ing, and in my judgment it is well founded. I further

certify that said petition is not interposed for delay.

Dated, Portland, Oregon,

April 27, 1956.

Richard R. Carney,

Of Counsel for Appellants.
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The appellee respectfully petitions the court for a

rehearing of this appeal and for a reconsideration of the



modification made by it in the judgments of the Dis-

trict Court for Oregon. Appellee respectfully submits

that the court failed to consider applicable common
law rules and statutes of the State of Oregon in hold-

ing that the assets of a labor union may not be reached

under Oregon law by one who has been wronged by the

union.

QUESTION PRESENTED

In modifying the judgment of the District Court

for Oregon in this case, the Court of Appeals has placed

beyond the reach of an injured party all property and

moneys of labor unions and unincorporated associations

in Oregon. This court in modifying the judgment held

that under the law of Oregon a labor organization can-

not be sued as an entity and, even though judgment is

obtained against all of its members as a class, the judg-

ment cannot be enforced against the property of the

labor organization. We cannot believe that this court

intended such a radical departure from long-established

principles of law.

In each of these cases the District Court rendered a

final decree awarding appellee damages against certain

individual union members who had been served, each

member of the union (those served being found to be

proper representatives of all) and the union itself. The

District Court further decreed that execution issue

against the individual property of the individuals served

and against any property held by the union or for the

use and benefit of the members of the union, whether



held in the name of t±ie association or by others for it,

but denied execution against the individual property of

any member not served.

This court sustained the award of damages against

the individuals served and each member of the unions,

likewise finding proper representation of all; but re-

versed the judgment against the unions. Likewise, this

court affirmed execution against the individual property

of those served but denied execution against property

held by the unions and for the collective use and bene-

fit of their members.

This case was decided under Oregon law, which

concededly governs to the extent jurisdiction is based

on diversity. The question thus presented is: Does

the law of Oregon require that one who has been

injured by a union may not recover judgment against

that union and collect the damages it has suffered from

the assets of the Union, even though millions, but rather

must seek such damages where it may find them among

the individual assets of the union's members, however

small?



I. The Oregon Courts have never had to determine
whether an unincorporated Labor Union and
its collective assets may be held for its torts.

That question is presented in these cases from
the Oregon District Court, based on diversity of

citizenship, and this Court must determine it in

the light of all pertinent data, including Oregon
Statutes and cases from other jurisdictions.

In reversing the District Court's negative answer to

the question presented, this Court relied upon the fact

that the Oregon Courts have never affirmatively adopted

the rule of the CORONADO case, United Mine Workers

V. Coronado Coal Co., 259 U.S. 344 (1922), and that

the legislature of Oregon has never specifically provided

that a labor union may be sued as an entity. We con-

cede that. But that is not the question. No attempt was

made here to sue the union as an entity in its name.

The case is based on diversity of citizenship and, even

where an association is recognized as an entity suable

in its name, it has no citizenship for purposes of diver-

sity other than that of its members. The suits here are

class suits brought against proper representatives of all

of the members of each of the unions involved. The

determinative citizenship is that of these representatives.

See, e.g. Ketcher v. Sheet Metal Workers' International

Ass'n., 115 F. Supp, 802, at 811 (E.D. Ark., W.D.,

1953).

We emphasize that it was for the purposes of diver-

sity and not because of any doubt that unions are

suable as entities in Oregon that the class suit was

adopted in these cases. The Supreme Court of Oregon



has never held that an unincorporated labor union may
not be sued as an entity in its own name. Cousins v.

Taylor, 115 Oregon 472, 239 Pac. 96, 1925, was not an

action against an association in its name. The language

in that case to the effect that associations may not be

sued as entities is dictum. Moreover, in its opinion the

Supreme Court emphasized,

<«***** since this association was not a legal

entity and there is no statute in this state authoriz-
ing such an organization, or defining the duties,

powers and liabilities of the members of such an
association when voluntarily formed, the associa-

tion could neither sue nor be sued, and as such it

had no capacity to enter into a contract or to

appoint an agent for any purpose. Therefore a
contract entered into in the name of the association

or in its behalf, by any of the officers or members
of the association would not be binding upon the

association or enforceable against it." (115 Or. at

476)

This is not the case with unincorporated labor un-

ions, which, as we shall point out, are specifically au-

thorized by Oregon statute. Furthermore the Oregon

Supreme Court has specifically recognized the con-

tractual powers of an unincorporated union. Carpenters

Union v. Bachman, 160 Ore. 520, 86 P. (2d) 456 (1939).

In the only Oregon Supreme Court case to even men-

tion the question of the suability of labor unions as en-

tities, Lonstord v. Burton, 200 Ore. 497, 267 P. (2d)

208 (1953), the Supreme Court of Oregon specifically

reserved and did not pass on that question.

We submit that were that question today presented

to the Oregon courts, they would hold such unions



suable as entities. Indeed, the Honorable James Alger

Fee, while Chief Judge of the United States District

Court for Oregon, specifically so held in a diversity case,

Hawaiian Pineapple Company, Ltd. v. International

Longshoremen's and Warehousemen's Union, Civil No.

5183 (1951).

It is unnecessary, however, for the Court here to decide

whether unions may be so sued. The question is wheth-

er judgment may be had against them and their collec-

tive assets reached and held for the wrongs committed

by them where jurisdiction over the union is obtained

in a class suit or action. In determining what the Oregon

courts would hold in that respect, there being no opinion

of the Supreme Court of the State of Oregon on that

question, the Federal Courts in a diversity case should

look to all pertinent data, including cases from other

jurisdictions and Oregon statutes, Stentor Electric Mig.

Co. V. Claxon Co., 125 F. (2d) 820 (1942, CCA 3).

II. An unincorporated Labor Union and its collec-

tive assets are liable for its torts even in those

jurisdictions where it may not sue or be sued in

its collective name, so long as all its members
have been properly joined as defendants in a
class suit or action, as they were here.

Long prior to the adoption of the Coronado rule and

in the absence of any statute, courts held that a union's

assets might be reached in a suit or action for damages

brought against it by serving individuals as representa-

tives of all its members.



In St. Germaine v. Bakery and Confectionary Work-

ers, 97 Wash. 282, 166 Pac. 655 (1917) the Supreme

Court- of Washington specifically reached that conclu-

sion. As in these cases, the suit there was for an in-

junction and damages for wrongful picketing. The

specific question here involved was decided by that

court as follows:

"In the decree, the costs were awarded against cer-

tain of the respondents, but not against the unions,

which were really the instigators, and controlled the

picketing and caused the damage in the case. It is

argued by the respondents that costs cannot be
awarded against the unions, because the unions are

not incorporated bodies, but are mere voluntary
associations. It is alleged in the complaint that

these unions are voluntary organizations, that the

membership thereof is in the neighborhood of 500,

and is so large that it is impracticable to bring all

the members thereof before the court, and the

officers, therefore, only, are made parties, without
bringing all of the members of the unions before

the court. In the case of Branson v. Industrial

Workers of the World, 30 Nev. 270, 95 Pac. 354, a

Nevada case, it was held that, in an action in equity

against a voluntary unincorporated organization,

where the members comprising the same were num-
erous, such organizations might be made parties

to an action, where a few of the members thereof

were made defendants for the purpose of represent-

ing the organization, and, in that case, it was held

proper to enter judgment against the organization

as well as against the individual parties who were
named as defendants in the case. That case is a

learned discussion of the question, and, we think,

is conclusive. It became the duty of the court,

therefore, to enter a judgment for damages and
costs against all of the respondents." (166 Pac. at

669).
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In the even earlier case of Branson v. I. W. W., 30

Nev. 270, 95 Pac. 354 (1908), referred to in the above

quotation, the Supreme Court of Nevada upheld an

attachment against union assets in a class action. The

court there specifically recognized that voluntary unin-

corporated associations could not sue or be sued in

their names alone; but recognized that they could sue

or be sued by joining in all of their members, either

in fact or through a class proceeding against proper

representatives. It was argued in that case that the

class suit could not be applied to an action for damages.

The court held that a Nevada statute providing for the

class procedure in a code which abolished the common
law forms of action made such procedure applicable to

actions at law as well as suits in equity. Oregon has

such a code and such a specific provision for class pro-

ceedings. See ORS 13.170 (formerly OCLA § 9-106),

quoted in appellee's prior brief at page 38.

Finally we again call the Court's attention to Tun-

stall V. Brotherhood of Locomotive Firemen and Engine-

men, 148 F. (2d) 403 (1945, CCA 4); 163 F. (2d)

289 (1947, CCA 4). In its opinion, the Court distin-

guished that case as coming within Rule 17, F.R.C.P.

and the Coronado rule, because of a Federal question

involved. We emphasize again that that case was not a

suit against a union as an entity. The Court specifically

held that service on the union as an entity was not ade-

quate; but affirmed the recovery of damages against

the union on the basis of a class suit.

All of these cases simply recognize that an unincor-

porated labor union is nothing more than the sum of



its members. It is semantics not substance to consider

the class name as something apart from the class. Where

it is proper to enter judgment against every member of

the union after a finding that those sued are proper

representatives of all and that the wrong was committed

by all, it cannot be the law that judgment may not be

had against the union and made collectible out of its

assets. In this connection, it should be noted that the

courts, independent of statute, long ago held firm assets

liable on a judgment against members of a partnership,

although partnerships could not be sued as entities, but

only by joining all of the members as parties.

Thus, in 47 C.J., Partnership § 554, at page 1013,

we find:

"At common law a judgment against the members
of a firm for a firm debt is binding on the partner-

ship property and also on each partner's individual

property."

Surely there is no reason to apply a different rule

to an unincorporated labor organization. Like a partner-

ship, it is formed to promote the economic well-being

of its members. Even more than a partnership in the

modern community, it may accumulate vast assets and

wield tremendous power. When that power is brought

to bear to the damage of an innocent party, surely the

assets which contribute to the power should be available

for compensation of the wrong.
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III. Oregon Statutes declare unincorporated Labor
Unions legal, specifically regulate their proper-

ty rights and recognize that they may be held

liable in damages.

Apart from common law and common sense reasons

for making the assets of a union available to those

wronged by it, a reading of the Oregon Statutes indi-

cates a legislative intent to provide such liability. Chap-

ters 661 and 662 ORS (formerly OCLA Chapter 102)

contain many provisions dealing with labor unions. Their

legality is recognized, ORS 661.010. The property rights

of unincorporated organizations and associations in the

labor field are specifically regulated by ORS 661.040,

which requires such organizations and associations to

keep books of all their receipts and expenditures and to

be accountable to their members. The right to the union

label is set forth and a right of damages for infringe-

ment given the union, ORS 661.210 through 661.280.

Even more significant, the Oregon Code specifically

recognizes the liability of such associations. ORS 662.-

070 (formerly OCLA 102-915) provides as follows:

"Liability o! associations and officers and
members of associations for unlawful acts of

individuals. No officer or member of any associa-

tion or organization and no association or organiza-

tion participating or interested in a labor dispute,

shall be held responsible or liable in any court of

this state for the unlawful acts of individual offi-

ers, members or agents, except upon clear proof of

actual participation in, or actual authorization of,

such acts, or of ratification of such acts after actual

knowledge thereof." (Emphasis added).
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This provision is contained in the Oregon Little Norris-

LaGuardia Act. It is, however, not confined to injunc-

tions, but deals with liability. It clearly recognizes that a

labor association may have a liability apart from the in-

dividual liabilities of its members, under circumstances

found in this case both by this Court and that below.

IV. Under either Federal Maritime Law, which we
think applicable, or the Taft-Hartley Law, which
appellants argue applies, appellee is entitled

to judgments against the Unions, enforceable

against their collective assets.

As the Court found, the picketing of appellants was

clearly unlawful under Oregon law, (Schwab v. Moving

Picture Machine Operators, 165 Ore. 602, 109 P. 2d 600

(1941) (Discussed in our prior brief, at pp. 24-28);

Markham and Callow v. Inter. Woodworkers, 170 Ore.

517, 135 P. (2d) 727 (1943) (Picketing to force rehire

of employees discharged for violation of contractual

obligation held unlawful, 170 Or. at 575).

So far we have discussed the case on the theory on

which it was decided. We should point briefly to the

other theories advanced by the parties.

In its decision the Court ignored appellee's principal

argument (see Appellee's Brief, particularly at pages

27-29) that the conduct of the unions was for a purpose

also declared unlawful by Federal Maritime law. Even

if the court were correct in holding a federal question

necessary to a judgment against a union sued by class

procedure, as in its interpretation of the Turnstall case.
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supra, such a question was here involved by violation

of these maritime rights of appellee.

Finally, should appellants be correct in their argu-

ment that appellee pleaded and proved a case under the

Taft-Hartley Act, judgment against the unions would

be proper. That the right granted by the Taft-Hartley

to sue unions as entities did not abolish the right to sue

them by class action, see Tisa v. Pototsky, 90 F. Supp.

175 (S.D. N.Y., 1950); Ketcher v. Sheet Metal Workers,

supra.

CONCLUSION

We respectfully submit that the Court erred in hold-

ing that judgment may not be entered against an unin-

corporated labor union and that its collective assets may
not be reached by one who has been damaged, as here,

by the actions of the union, deliberately taken and fully

authorized by the membership. Nothing in equity, which

is the source of the class proceeding here used, supports

this monstrous result, which deprives the one wronged

of any remedy or forces him to seek it in an unequal and

inequitable manner against the assets of a few of the

many who participated in the wrong. Nor does anything

in Oregon law support such an unrealistic result. Com-

mon sense forbids it.

We respectfully pray that the Court withdraw its

modification of the judgments entered in these cases by
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the District Court for the State of Oregon, which should

in all respects be affirmed.

Respectfully submitted,

Wood, Matthiessen, Wood & Tatum,
John D. Mosser,
GUNTHER F. KrAUSE,

Attorneys for Appellee.

CERTIFICATE

I hereby certify that I am one of counsel for appellee;

that I prepared the foregoing petition for rehearing, and

in my judgment it is well founded. I further certify that

said petition is not interposed for delay.

Dated at Portland, Oregon, May 1, 1956.

John D. Mosser
of Counsel for Appellee
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In the District Court of the United States, South-

ern District of California, Central Division

In Bankruptcy No. 55507-WM
In the Matter of NED WHITEHEAD, d/b/a

WHITEHEAD & CO., Bankrupt.

PETITION FOR ORDER TO LEVY EXECU-
TION UPON ASSETS IN POSSESSION
OF TRUSTEE AND ORDER

The petition of Ruth Whitehead respectfully

represents

:

I.

That your petitioner is the former wife of Ned
Whitehead, the above-named bankrupt, and that

petitioner and said Ned Whitehead have one minor

child, Wendy Gay Whitehead.

II.

That petitioner obtained a final judgment of

divorce from said above-named bankrupt, Ned
Whitehead, being case No. D-382949 in the Superior

Court of the State of California in and for the

County of Los Angeles; that said divorce became

final on or about July 25, 1951.

III.

That said judgment of divorce awarded the cus-

tody of said minor child to petitioner and provided

that the defendant pay to petitioner for the sup-

port of said minor child the sum of $150.00 per

month on the 15th day of each month; that said
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order for the [7] support of said minor is still in

full force and effect; that there is accrued and un-

paid under said judgment for the support of said

minor child the smii of $2,250.00; and that there is

due, owing, and unpaid from said Ned Whitehead

to petitioner for the support of said minor child

the sum of $2,250.00 from July 15, 1952 to and in-

cluding September 15, 1953.

IV.

That said judgment of divorce of said Superior

Court also provided that said above-named bank-

rupt, Ned Whitehead, pay to petitioner for her

support and maintenance the sum of $250.00 per

month, on the 15th day of each month, commencing

June 15, 1952; that said order is still in full force

and effect; that there is accrued and unpaid under

said judgment for the support of petitioner the

sum of $3,750.00; and that there is due, owing, and

unpaid from said Ned Whitehead to petitioner for

the support of petitioner the sum of $3,750.00 from

July 15, 1952 to and including September 15, 1953.

V.

That there are assets of said above-named bank-

rupt, Ned Whitehead, in the possession and under

the control of A. S. Menick, the duly appointed

trustee of the said bankrupt, including shares of

stock in Whitehead & Co., and that petitioner is

informed and believes, and therefore avers that

there will be a surx)lus of such assets after pay-

ment or adjustment of the claims of creditors in
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the above-entitled matter, and that said surplus of

assets is available for payment of the sums due,

owing, and unpaid from said bankrupt, Ned White-

head, to petitioner under said judgment of divorce.

Wherefore, your petitioner prays for an order

authorizing and permitting petitioner to levy execu-

tion or garnishment upon said trustee and upon all

the assets of the bankrupt herein in the possession

of said trustee, and that the surplus of said assets

in excess of that required for payment to creditors

of the bankrupt [8] herein and the costs of admin-

istration herein be held to be subject to and be used

for the payment of the smns due petitioner from

the bankrupt, as hereinabove set forth, namely the

total sum of $6,000.00.

Dated this 8 day of October, 1953.

/s/ RUTH WHITEHEAD,
Petitioner [9]

Duly Verified. [11]

[Endorsed] : Filed October 8, 1953.

[Title of District Court and Cause.]

ORDER TO LEVY EXECUTION UPON AS-

SETS IN POSSESSION OR UNDER CON-
TROL OF TRUSTEE

Upon the filing and reading of the above and

foregoing petition of Ruth Whitehead, and good

cause appearing therefor, it is hereby
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Ordered that said petitioner, Ruth Whitehead, be

and she is hereby authorized and permitted to levy

execution and/or garnishment upon all of the assets

of the hereinabove named bankrupt, Ned White-

head, in the possession and imder the control of

A. S. Menick, trustee in the above-entitled matter,

including the stock of AYhitehead & Co., in the pos-

session of said trustee, provided, however, that said

assets shall be first applied to the j^ayment and

satisfaction of the allowed claims of creditors

herein and costs of administration herein, the sur-

plus of said assets in excess of said approved and

allowed creditors' claims and expenses of adminis-

tration to be api)lied toward pa\^nent of said sums

due said Ruth AYhitehead.

Dated this 8 day of October, 1953.

/s/ REUBEN G. HUNT,
Referee [10]

[Endorsed] : Filed October 8, 1953.

[Title of District Court and Cause.]

PETITION FOR CONFIRMATION AND AU-
THORITY TO ENTER INTO CONTRACT

The petition of A. S. Menick, respectfully shows:

I.

That he is the duly appointed, qualified and act-

ing Trustee in tlie above-entitled matter.
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II.

That your petitioner has taken over all of the

known assets of the above-entitled bankrupt, includ-

ing 378 shares of stock in Whitehead & Co., Inc.,

a Puerto Rican concern. In addition, there remains

undisposed of, a small inventory of tools and parts,

an equity in an automobile and certain possible

patentable ideas.

III.

That the bankrupt herein is presently employed

by Whitehead & Co., Inc. in Puerto Rico and has

offered to purchase the remaining assets of this

estate for the sum of $13,500.00, and has offered to

execute, in connection with said purchase an agree-

ment, a true copy of which agreement is attached

to this petition. [12]

TV.

Your petitioner alleges that if the remaining

assets of this estate were sold at public auction,

they Vv^ould not bring into this estate the sum of

$13,500.00 and that it would be for the best interest

of this estate and the creditors herein if this private

sale to Ned Whitehead for the consideration of

$13,500.00 be confirmed by this Court. In connection

with this sale, your petitioner desires to become a

party to the attached agreement for the further

protection and benefit of this estate.

Wherefore, your petitioner prays that upon read-

ing and filing of this verified petition, that this

Court set a time and place for hearing and that a

10-day notice thereof be sent to all creditors herein,
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and that upon approval of this petition by the

Court and the creditors, that an order be made

confirming the sale to Ned Whitehead of the re-

maining assets of this estate in the sum of $13,-

500.00, subject to the terms and conditions of the

agreement attached to
.
this petition and that a

further order be made authorizing and directing

your petitioner to become a party to the said agree-

ment and to execute any and all other documents

necessary to carry out the terms thereof.

/s/ A. S. MENICK,
Petitioner

QUITTNER AND STUTMAN,
/s/ By WILLIAM J. TIERNAN [13]

AGREEMENT
Agreement made on this .... day of , 1953,

at Los Angeles, California, between Ned White-

head, presiding at San Juan, Puerto Rico, herein-

after referred to as the "Pledgor", and Alfred S.

Menick, residing at , California,

Trustee in Bankruptcy in the proceedings pending

in the United States District Court, Southern Dis-

trict of California, Central Division, entitled "Ned

Whitehead, doing business as Whitehead & Com-

pany, bankrupt. No. 55507-WM," hereinafter re-

ferred to as the "Trustee."

Witnesseth

:

Whereas, the Trustee has on this day sold and

the Pledgor has purchased the following assets be-

longing to the estate of the bankrupt in the pro-

ceeding mentioned above:
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(1) 378 shares of the capital stock of Whitehead

& Co., Inc.

(2) Equity in 1950 Oldsmobile Convertible 98.

(3) Equity in certain conditional contract of sale,

involving sale by American Type Founders, Inc.,

to the bankrupt of One—Chief 22, 171/2 x 221/2

Offset Press, complete with standard equipment

—

220 volt, 60 cycle, 3 phase AC motor—Serial No.

3943, UCR No. 35-1713. Said contract dated Au-

gust 29, 1952. In this connection, while the contract

is made in the name of Whitehead, the Bankrupt,

substantial down payments have been made by the

Puerto Rico corporation.

(4) A small amount of inventory in possession of

the Trustee, consisting generally of small electrical

parts and hand tools. (See Exhibit A, attached.)

(5) Certain unapplied for patent ideas.

The foregoing enumeration is meant to be gen-

eral, only. It is the separate purpose and intent of

this agreement to convey to Ned Whitehead in ex-

change for the considerations herein stated all of

the remaining known assets of the bankrupt estate

in the possession of the Trustee, with the exception

of accounts receivable and cash, already in the pos-

session of the Trustee.

Whereas, the Pledgor has delivered to the Trus-

tee in full payment for the sale and transfer of the

assets listed above, a promissory note of even date

for a total of $13,500.00 of principal, payable in

installments on the first day of each month, starting

the 1st day of September 1953, in equal payments

of $750.00 in principal and bearing interest at the
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rate of 6% on and after maturity of each instal-

ment if not paid on said due date.

Whereas, the parties to this agreement have

agreed, as one of the conditions of the sale by the

Trustee to the Pledgor that the said 378 shares of

capital stock of Whitehead and Co., Inc., a Puerto

Rico corporation, shall be re-assigned, transferred

and re-delivered to the Trustee, in pledge, to secure

the payment of principal and interest of the above

mentioned note, according to the terms thereof, and

to secure the performance of each and every con-

dition and convenant of this sale and pledge agree-

ment.

Now, Therefore, It Is Mutually Agreed, as fol-

lows :

1. The Pledgor, hereby assigns, transfers and de-

livers to the Trustee and his successor or successors

all right, title and interest in and to said 378 shares

of stock of Whitehead & Co., Inc., to have and to

hold said shares of capital stock to his own use and

behoof, forever, but subject to the terms and condi-

tions of tliis agreement. [15]

2. The Pledgor shall have the right to vote said

stock and to receive any dividends or distributions

declared or issued thereon so long as the terms and

conditions of this agreement are fulfilled.

3. The Pledgor convenants and agrees that as

long as the note above mentioned plus accrued in-

terest remain unpaid he will not vote the shares of

capital stock herein pledged, or any of them, for

the following purposes:

(a) To mortgage the property of Whitehead &
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Co., Inc., except for a full and adequate considera-

tion, or

(b) To sell the property of Whitehead & Co.,

Inc., other than in the usual course of business, or

(c) To consolidate, merge or dissolve Whitehead

& Co., Inc., or

(d) To otherwise prejudice the value of the

shares herein pledged by transactions affecting or

involving the capital stock or the assets of White-

head & Co., Inc.

4. The Pledgor agrees that, so long as said note

shall remain unpaid: Whitehead & Co., Inc., will

not assign, transfer, mortgage, hypothecate, or

pledge its property, or any substantial part thereof,

without a full and adequate consideration, and shall

at all tunes comi:>ly with all acts, laws, rules, regu-

lations and orders of any insular or federal legisla-

tive, executive, administrative or judicial body,

commissioner or officer exercising any power of re-

gulation or supervision over Whitehead & Co., Inc.,

or over any part of any of its assets.

5. The Pledgor agrees to pay all taxes, assess-

ments and Government charges lawfully imposed on

the shares pledged herein or the assets of White-

head & Co., Inc., to the prejudice of the shares here-

in pledged.

6. The Pledgor agrees that any dividends or dis-

tributions received by him in respect to the shares

herein pledged shall be first applied to the payment

of the principal and interest of the aforementioned

note. [16]

7. In the event any one or more of the following
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should happen, the Trustee may declare the prin-

cipal of all said note then outstanding, even though

not then due and payable, to be immediately due

and payable and said note on such declaration shall

become immediately due and payable:

(a) Failure to pay any installment of said note

within 30 days after said installment becomes due

and payable.

(b) Failure to perform the conditions contained

in Sections 3 and 4 of this agreement.

(c) If Whitehead & Co., Inc., should become in-

solvent or should file a petition in bankruptcy or if

a petition in bankruptcy should be filed against

Whitehead & Co., Inc., or if a petition for reor-

ganization should be filed on behalf of or against

Whitehead & Co., Inc., or if a petition for exten-

sion, composition, or an arrangement under the Na-

tional Bankruptcy Act should be filed on behalf of

a or against Whitehead Co., Inc., or should the said

corporation be subject to any proceedings under

any insolvency law or should make general assign-

ments for the benefit of creditors or if a receiver

of the property of the said corporation should be

named or if any sequestration proceeding be brought

against Whitehead & Co., Inc., or if any proceed-

ings be begun to dissolve or liquidate Whitehead &
Co., Inc., or if any judgment for the transfer or

delivery of a substantial portion of its property be

entered against Whitehead & Co., Inc.

8. The Pledgor agrees that during the duration

of this agreement his withdrawals from Whitehead

& Co., Inc., other than salary, shall be limited as

follows

:
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(a) No sum in excess of $1,000 a month phis

actual transportation costs shall be expended for

travel and entertaimnent expenses away from

Puerto Eico, without the consent of the Trustee;

(b) No smn in excess of $500 per month shall be

expended as subsistence allowance while the Pledgor

remains in Puerto Rico. [17]

9. The Trustee may upon the failure of the

Pledgor duly and punctually to pay the debt repre-

sented by the note herein mentioned or any part

thereof, as and when due, as provided herein, or as

provided by said note, immediately, without de-

mand for payment, without publication, but upon

30 days notice by regular mail to the Pledgor, sell

any or all of said shares herein pledged at any

broker's board, or at public or private sale and

apply the proceeds of such sales as far as needed

toward the payment of the whole of the said in-

debtedness together with the interest thereon and

the expenses of sale; and the Pledgor shall remain

responsible for any deficiency remaining unpaid

after such application; and it is expressly under-

stood and agreed that the Trustee may himself be

a purchaser at any such sale of the whole, or any

part, of said shares of capital stock sold, free of

any right, or equity of redemption, such right or

equity of redemption being hereby expressly waived

and released.

10. (a) No right or remedy conferred herein shall

be deemed to exclude any other right or remedy

herein conferred or existing at law or equity.

(b) No delay or omission by the Trustee to ex-

ercise any remedy or right accruing upon any de-
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fault shall impair such right or remedy or be con-

strued to be a waiver of any such default, or an

acquiescence therein, nor shall it affect any subse-

quent default of the same, or of a different nature.

11. The Trustee expressly agrees that if the sum

of $13,500.00, together with other moneys in the

possession of the Trustee is more than enough to

pay the expenses of administration and all the

claims of creditors allowed and allowable in the

bankruptcy proceedings, previously mentioned, in-

cluding secured and unsecured and tax claims, then

and in that event, such excess shall be rebated to

Ned Whitehead and shall be credited on said prom-

issory note.

12. As a part of this agreement of sale and

pledge, the Trustee agrees to and does herewith re-

lease Mr. Ned Whitehead and Whitehead & Co.,

Inc. of any and all causes of actions he may have

[18] again.st either or both of them.

13. The parties to this agreement expressly agree

that any uncollected accounts receivable already col-

lected or due the bankrupt, are to remain the prop-

erty of the Trustee and the Pledgor agrees to for-

ward to and deliver to the Trustee any and all

funds collected by Ned Whitehead or Whitehead &
Co., Inc. on behalf of the bankrupt.

Trustee

Ned Whitehead [19]
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EXHIBIT "A"

In the Matter of Ned Whitehead dba Whitehead

Company

Page 1 & 2 Tools $ 413.50

Page 3 & 4 Supplies 326.62

Page 5 Supplies Purchased for

Selector Inc 194.38

Page 6 Office Equipment 75.00

$1,009.50

Assets located in Garage at 1633 So. Orange Dr.,

Los Angeles, Calif.

A. S. Menick, Trustee, 420 H. W. Hellman Bldg.,

354 So. Spring St., Los Angeles, Calif.

Phone MI 5547

Inventory Taken 3/1 and 3/14 by A. G. Imig

Tools

T 1 1-Corner Rounder No. 11615 $ 5.00

2 1-1 Hole Paper Punch 1.00

3 3-Misc. Clamps 2.00

4 1-Paper Cutter 1.00

5 1-Pressure & Release Press No. 59 . . . 20.00

6 1-Water Cooled Die 2.00

7 2-Pr. Tin Snips Wiss#M-l 1.25 2.50

8 1-Bearing Puller, Plumb No. 4021. . . 2.50

9 1-Dumore Bench Drill Press

No. X93828 25.00

10 1-A.C. Ampmerter 2.50

11 21-Misc. Punch Dies 3.00

12 1 G.E. D.C. Kilovolt Test Meter 25.00
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13 3-Beard Expanding Reamers 3.00 9.00

14 25-Misc. Reamers 2.00 50.00

15 18-Mise. Taps 2.00 36.00

16 5-Misc. Drills (countersinks). . . .3.00 15.00

17 70-Misc. Drills various size 1.00 70.00

18 1-Drill Press Vise 3.00

19 1-5/16" Thor Elect. Drill No. 488423

w/Jacobs Chuck 35.00

20 2-Sets 5/32" Steel number dies. .12.00 24.00

21 1-Set 3/16" Steel Letter Dies 20.00

22 1-Set 5/32" Steel Letter Die 20.00

Page 1 $373.50

Tools

T 23 1-Set 1/2" Steel Number Die 20.00

24 1-Set 1/8" Steel Number Die 12.00

25 1-1/8" to 2" Reamer 5.00

26 1-lot 1/4" Grinding Wheels 3.00

Page 2 40.00

Supplies

S 1 13-Partial Rolls Misc. Wire $ 20.00

2 2-Wired Selector Panels, as is. . .5.00 10.00

3 2-Partial Wired Experimental

Test Panels 5.00 10.00

4 4-Boxes Misc. Elect. Parts 5.00

5 1-Box 34" X 12" Insulating Strips 1.00

6 261-Plugs and Receptacles 03 8.07

7 1-Sarkes Tarzian No. 7N26261BBS
Condenser 3.00

8 5-Misc. Used Transformers 1.00 5.00

9 2-Western Elect. Transformers,

Used 2.00 4.00
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10 2-Jeffries Elect. Transformers,

Xo. 88288 (& 86 3.00 6.00

11 1-G.E. Elect. Transformers 9TD1224E1 2.95

12 1-Cramer Timer No. 46948-E 5.00

13 24-Misc. Brass & Alimi. Angles 1.50

14 35-Teleplione Relays Xo. 13034-1. .2.25 78.75

15 185-Misc. Relays (Xew & Used) . . . .50 92.50

16 138-XE-2 Xeon Bulbs 05 6.90

17 925-G.E. Welded Germanium Diode

K1135478-18 03 27.75

18 85-Sangamo 01-600 Resistors 02 1.70

19 1-Lot Soldering Tips 2.00

20 100-Misc. Jacks & Plugs 3.00

21 4-Amperite Delay Relay Tubes

No. 11562 75 3.00

22 5-Selector Plugs 50 3.00

23 250-Nickel Plated Plug connections .01 2.50

Page 3 302.12

Supplies

S 24 16 sq. ft. 14" Bakelite 10.00

25 30-Mercoid Covers 15 4.50

26 1-Lot Misc. Allen Head Bolts 10.00

Page 4 24.50

Supplies—Selector, Inc.

S 1 50-No. P-3 Relays 800 ohm 1.38 69.00

2 24-No. 221 Relays 235 ohm 1.38 33.12

3 9-Xo. 229 Relays 500 ohm 1.38 12.42

4 4-Xo. 224 Relays 500 ohm 1.38 5.52

5 4-No. 224A Relays 1000 ohm 1.38 5.52

6 4-X^. 1P42RCA Tubes 7.50 30.00
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7 1-No. 12AU7GE Tubes 4.00

8 70-Toggle Switches 24 16.80

9 1-Sound Recording Tape 1.00

10 3-Rolls Music Wire 3.00 9.00

11 1-Lot Drill Patterns 5.00

12 6 ft. %" Brass Rod, square 3.00

Page 5 194.38

Office Equipment

1 Underwood Typewriter No. 3959262 $75.00

Located at Office of A. S. Menick, Trustee, 354 So.

Spring St., Los Angeles, Calif. [26]

Page 6

Duly Verified. [27]

[Endorsed] : Filed May 13, 1953.

[Title of District Court and Cause.]

ORDER RE CONFIRMATION OF SALE

This matter came on to be heard before the un-

dersigned Referee in Bankruptcy in his courtroom

in the Federal Building, Temple and Spring

Streets, Los Angeles, California, upon the verified

Petition for Confirmation of private sale and for

authority to enter into a contract filed by the Trus-

tee herein. The Trustee appeared through his attor-

neys, Quittner and Stutman (William J. Tiernan

of counsel). No one appeared in opposition to the

said Petition and the Court finds due notice to

creditors and parties in interest has been given;

it is therefore
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Ordered, that the Petition of the Trustee be and

it hereby is granted ; it is

Further Ordered that the sale of the remaining

assets of this estate as set forth in the aforesaid

Petition be and it hereby is confirmed to Ned
AVhitehead; it is

Further Ordered that the Trustee be and he here-

by is authorized and directed to execute the agree-

ment, a copy of which is attached to the verified

Petition, and the Trustee is further ordered to ex-

ecute any and all docmnents necessary to carry out

the terms of the aforesaid agreement.

Dated : This 1st day of Jmie, 1953.

/s/ HUGH L. DICKSON,
Referee in Bankruptcy [28]

[Endorsed] : Filed Jime 1, 1953.

[Title of District Court and Cause.]

PETITION TO COMPROMISE

The petition of A. S. Menick, respectfully shows:

I.

That he is the duly appointed, qualified and act-

ing Trustee in the above-entitled matter.

11.

That heretofore, to-wit, on the 1st day of June,

1953, an order was made upon the petition of the

Trustee herein to sell certain assets to Ned White-
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head, the bankrupt herein, pursuant to a contract

of sale. That the chief asset so conveyed under said

contract was 378 shares of the capital stock of

Whitehead & Co., Inc., a corporation doing business

in the Commonwealth of Puerto Rico. That the

total purchase price was to be the sum of $13,500.00,

to be paid in monthly installments of $750.00 com-

mencing with the 1st day of September, 1953. As
security for the said purchase price, the said 378

shares of stock was pledged to the Trustee. Refer-

ence is made to the petition of the Trustee on file

herein for confirmation and authority to enter into

said contract, and the said contract attached to the

said petition as an Exhibit. Thereafter, the bank-

rupt indicated his inability to make such [29]

monthly installment payments and an order was

entered herein authorizing your petitioner to grant

to Ned Whitehead an extension of ninety (90) days

for the time of making the payments under the

contract, and, in addition, authorizing and directing

your petitioner to accept reduced payments in the

amount of $500.00 per month.

III.

That since the said sale of the assets, including

the said stock, Ned Whitehead the purchaser

thereof has only paid the sum of $1000.00 on ac-

count of said purchase and despite every effort on

the part of your petitioner to collect the balance he

has been unable to do so and said contract is now
in default.
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IV.

That because of current economic conditions in

Puerto Rico, the stock of the said corporation has

now become of uncertain value and if your peti-

tioner were to conduct a pledge sale he would have

to liquidate the corporation in the Commonwealth

of Puerto Rico. That all of the assets of the said

corporation are heavily encumbered and your peti-

tioner doubts that the full purchase price could be

realized by that method. That by reason of the

great distance from California and the lack of com-

petitive bidding in Puerto Rico such a liquidation

could be disastrous.

V.

That the said Ned ^Whitehead has made an offer

to settle the balance due to your petitioner for the

sum of $6000.00 cash and has deposited a treasury

check for said sum with his attorneys, Grainger,

Carver and Grainger, to be paid over to the Trustee

in the event this petition is approved.

VI.

That your petitioner recommends the acceptance

of the said offer and the approval of the said com-

promise. That your petitioner believes that the said

compromise is in the best interests of this estate.

Wherefore, your petitioner prays that this Court

set a date for hearing on the above petition; that

ten (10) days' notice of such hearing be given to

creditors herein; that this petition be granted and

an order made by the Court authorizing your peti-
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tioner to compromise the said controversy with Ned

Whitehead on the terms aforesaid.

A. S. MENICK,
Trustee

QUITTNER AND STUTMAN,
/s/ By H. F. QUITTNER,

Attorneys for Trustee [31]

Duly Verified. [32]

[Endorsed] : Piled March 22, 1954.

[Title of District Court and Cause.]

PETITION POR ORDER TO SHOW CAUSE
RE RELEASE OP WRIT OP EXECUTION

The petition of A. S. Menick respectfully repre-

sents to this Court:

1. That he is the duly appointed, qualified and

acting Trustee in Bankruptcy of the estate of the

above named bankrupt.

2. That on or about the 8th day of October, 1953,

Ruth Whitehead, a creditor of the above named
bankrupt, procured an ex parte order of the above

entitled court permitting her to cause to be levied

a writ of execution upon your petitioner as trustee

herein, purporting to be upon all assets of the bank-

rupt in possession of or under the control of your

petitioner as such trustee, including stock of Ned
Whitehead & Co.

3. That pursuant to said order, said Ruth White-

head caused an execution to be served upon your
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petitioner x^urporting to be upon all assets of the

bankrupt, including stock in the Ned Whitehead (&

Co.

4. That at the time of the purported levy of ex-

ecution, it had not been determined what, if any,

were the rights of said bankrupt herein in and to

the property or moneys in the possession of peti-

tioner [33] and said rights are still imdetermined.

5. That during the course of the proceedings

herein, Xed Whitehead entered into an agreement

with your petitioner as trustee herein, wherein he

sought to purchase all of the right, title and in-

terest of the trustee herein and of the bankrupt

estate in and to stock in the Ned Whitehead & Co.

That said Xed Whitehead, the bankrupt herein is

in default in the payments to be made by him here-

under.

6. That said purported levy of said purported

writ of execution has interfered and continues to

interfere with the administration of the estate of

the bankrupt by your petitioner, and particularly

in the following manner:

(a) It is interfering and preventing a proposed

compromise by Ned Whitehead in respect to a set-

tlement between the trustee and said Ned Wliite-

head of moneys owing under said agreement; and

(b) will interfere with any sale by the trustee of

said stock covered by said agreement if it becomes

necessary for petitioner to sell at pledgee's sale, in

that parties who might otherwise bid will not do

so being fearful of litigation arising out of said

levy.
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7. That said exparte order permitting the said

levy was made contrary to law and likewise was

contrary to the best interests of this estate.

Wherefore, petitioner prays that an order issue

herein, requiring Ruth Whitehead and E. W. Bis-

cailuz. Sheriff of the County of Los Angeles, to

appear at a time and place stated, then and there

to show cause, if any there be, why an order should

not be made and entered herein vacating and set-

ting aside said ex parte order permitting the said

levy of said execution, and declaring null and void

and of no effect the writ of execution caused to be

levied by Ruth Whitehead as set forth herein, and

requiring said Ruth Whitehead to execute any in-

struments of release that may be proper.

Dated this 8 day of July, 1954.

/s/ A. S. MENICK,
Trustee [34]

Comes now Ned Whitehead, through his attor-

neys, and hereby joins in the foregoing petition.

GRAINGER, CARVER AND
GRAINGER,

/s/ By KYLE Z. GRAINGER,
Attorneys for Bankrupt [35]

Duly Verified. [36]

[Endorsed] : Filed July 13, 1954.
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[Title of District Court and Cause.]

ORDER TO SHOW CAUSE

A. S. Menick, the Trustee herein, having filed

herein a duly verified petition praying that the

hereinafter order be entered, now, therefore, good

cause appearing therefor, and no adverse interests

appearing thereat.

It Is Ordered that Ruth Whitehead and E. W.
Biscailuz, Sheriff of the County of Los Angeles,

and each of them be, and they are herel:)y ordered

to appear before the undersigned Referee in Bank-

ruj^tcy, at 339 Federal Building, Los Angeles, Cali-

fornia, on the 29 day of July, 1954, at the hour of

10 o'clock a.m. of said day, then and there to show

cause, if any there be, why an order should not be

made and entered herein vacating and setting aside

that certain ex parte order, dated October 8, 1953,

permitting levy of execution on the trustee herein,

and declaring null and void and of no effect the

writ of execution caused by Ruth Whitehead to be

levied and served ui^on the trustee herein, and re-

quiring said Ruth Whitehead to execute any instru-

ments of release that may be proper.

It Is Further Ordered that service may be made

upon the respondents herein by mail, by mailing a

copy of the within [37] order, and a copy of the

petition xv^oii which it is based, to Ruth Whitehead,

at 449 Xorth Sycamore, Los Angeles, California,

and to her attorney of record herein, A. A. Gold-

stone, 756 South Broadway, Los Angeles, Cali-
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fornia, and to E. W. Biscailuz, Sheriff of the

County of Los Angeles, State of California, at

least five days before the hearing hereon.

Dated this 15 day of July, 1954.

/s/ DAVID B. HEAD,
Referee in Bankruptcy [38]

[Endorsed] : Filed July 13, 1954.

[Title of District Court and Cause.]

ORDER VACATING AND SETTING ASIDE
ORDER PERMITTING LEVY OF WRIT
AND DECLARING NULL AND VOID
WRIT OF EXECUTION

A. S. Menick, the Trustee herein, having filed

herein a petition for an order directing Ruth

Whitehead and E. W. Biscailuz, as Sheriff of the

County of Los Angeles to appear and show cause

why the hereinafter order should not issue, and the

banki'upt having joined in said petition and said

order to show cause having been duly issued and

served, and having come on duly for hearing before

the undersigned Referee in Bankruptcy in his

Court Room on the 29th day of July, 1954, at the

hour of 10:00 a.m. of said day, at said hearing, the

Trustee appearing by his coimsel, Quittner and

Stutman, (Francis Quittner, Esquire, of counsel)

the bankrupt appearing by his counsel, Grainger

Carver and Grainger (Kyle Z. Grainger, Sr. of
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counsel), Ruth Wliitehead appearing in person and

by her counsel, and E. TT. Biscailuz not appearing,

and the Court having heard the evidence, and the

arguments of counsel, and having considered the

matter, now makes its Findings of Fact, and Con-

clusions of Law as follows: [39]

Findings of Fact

I.

The Court finds that all of the allegations of the

Petition for Order to Show Cause re release of

Writ of Execution filed by the trustee herein are

true.

Conclusions of Law
From the foregoing Findings of Fact, the Court

concludes that the ex parte order procured by Ruth

Whitehead on or about the 8th day of October,

1953, permitting her to cause to be levied a writ of

execution upon the trustee herein purportedly upon

all the assets of the bankrupt in the possession of

or mider the control of the trustee, including the

stock of Xed Whitehead & Co. should be vacated

and set aside, and the \\Tit of execution caused to be

levied by virtue of said order should be declared

null and void and of no effect.

Now, Therefore,

It Is Ordered that the Order of this Court dated

October 8, 1953, permitting Ruth Whitehead to

cause to be levied a writ of execution u^^on A. S.

Menick, the trustee herein, purportedly upon all

the assets of the bankrupt in the possesion of or

rmder the control of the trustee, including the stock
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of Ned Whitehead & Co., be and the same is hereby

vacated and set aside.

It Is Further Ordered that the writ of execution

levied upon the trustee by virtue of said order be,

and the same hereby is declared and the same is

null and void and of no force or effect.

Dated this 16 day of August, 1954.

/s/ HUGH L. DICKSON,
Referee in Bankruptcy [40]

[Endorsed] : Received August 6, 1954. Filed Au-

gust 16, 1954.

[Title of District Court and Cause.]

PETITION FOR REVIEW OF ORDER
OF REFEREE

To the Honorable Hugh L. Dickson, Referee in

Bankruptcy

:

The petition of Ruth Whitehead respectfully rep-

resents :

1. That your petitioner is a creditor of the

above-named bankrupt and is a party aggrieved by

the order hereinafter set forth and complained of;

that she has a judgment for alimony and support

of a minor child of the parties, Wendy Gay White-

head, now twelve (12) years of age; that Ned
Vrhitehead, the above-named bankrupt, has been

permitted in the proceeding herein to draw sub-

stantial sums for his support, but that for the last

twenty-six (26) consecutive months he has failed
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and refused, and still fails and refuses to make any

payment whatsoever on said order and judgment

for the support of petitioner and said minor child;

and that he has been and is now outside the juris-

diction of the State of California.

2. That on or about October 8, 1953, an order

was made in the above entitled matter by Referee

Reuben G. Hunt, permitting the petitioner to levy

execution or garnishment upon all of the assets of

said bankrupt, Ned Whitehead, in the possession

and [41] under the control of A. S. Menick, Trus-

tee in the above entitled matter
;
provided, however,

that said assets shall first be applied to payment

and satisfaction of the allowed claims of creditors

herein, and also the costs of administration herein,

the surplus of said assets in excess of said ap-

proved and allowed creditors' claims and expenses

of administration to be applied toward payment of

the sums due petitioner; that the amount due peti-

tioner for the support of herself and said minor

child was then $6,000.00; that said execution or

garnishment was thereupon duly and regularly

levied upon said trustee; that there was at the

time of said levy of execution corporate stock the

property of the bankrupt, and that said stock is

still in the possession of the said trustee.

3. That the said trustee obtained an order au-

thorizing him to sell said stock to said bankrupt

for a smn in excess of $13,000.00 and to take back

said stock in pledge as security for the payment of

said sum, the bankrupt to pay certain specified

monthly payments on said sum; that subsequently,
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said trustee sought authority to compromise said

sum in excess of $13,000.00 by reducing it to $6,-

000.00 and to accept $6,000.00 from said bankrupt

in full discharge of all claims against him and the

bankrupt estate and to deliver said stock to said

bankrupt, Ned Whitehead; that said sum of $6,-

000.00 is approximately the same amoimt requested

herein for attorney's fees and expenses of adminis-

tration, so that the petitioner and all other unse-

cured creditors would receive absolutely nothing

from the estate herein; and the bankrupt would

again be in full possession of his business and again

be in fact the sole owmer thereof.

4. That on or about July 13, 1954, said trustee

filed an Order to Show Cause herein requiring peti-

tioner to show cause why the said levy or execution

or garnishment and said order heretofore made

should not be vacated and set aside, and be de-

clared null and void; that said petition was heard

by the Honorable Hugh L. [42] Dickson, Referee

in Bankruptcy, on July 29, 1954; that petitioner,

through her counsel, A. A. Goldstone, stipulated

and agreed that said pledged stock miglit be sold

to any bidder or purchaser, including the bankrupt,

Ned Whitehead; that good title to said stock could

be delivered to any bona fide purchaser thereof,

free and clear of the petitioner's execution, but that

if the stock WTre sold to Ned AYhitehead, the bank-

rupt herein, as to him only the said execution

should continue in full force and effect; that peti-

tioner so far has not in any manner sought to and

did not interfere with the administration of the
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above-entitled estate, but that the Honorable Hugh
L. Dickson, Referee herein, made an order setting

aside and declaring null and void said execution or

garnishment of petitioner; that petitioner is in-

formed and believes and therefore, alleges that said

order of said Referee is improper and not in ac-

cordance with the law and is in excess of his juris-

diction. Said order is as follows:

"A. S. Menick, the Trustee herein, having filed

herein a petition for an order directing Ruth

Whitehead and E. W. Biscailuz, as Sheriff of the

County of Los Angeles to appear and show cause

why the hereinafter order should not issue, and said

order to show cause having been duly issued and

served, and having come on duly for hearing before

the undersigned Referee in Bankruptcy in his Court

Room on the 29th day of July, 1954, at the hour of

10:00 a.m. of said day, at said hearing, the Trustee

appearing by his counsel Quittner and Stutman

(Francis Quittner, Esquire, of counsel) the bank-

rupt appearing by his counsel, Grainger Carver

and Grainger (Kyle Z. Grainger, Sr. of counsel),

Ruth AVhitehead appearing in person and by her

counsel, and E. W. Biscailuz, not appearing, and the

Court having heard the evidence, and the argu-

ments of counsel, and having considered the matter,

[43] now makes its Findings of Fact, and Con-

clusions of Law as follows:

Findings of Fact

I.

"The Court finds that all of the allegations of the
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Petition for Order to Show Cause re release of

Writ of Execution filed by the trustee herein are

true.

Conclusions of Law
"From the foregoing Findings of Fact, the Court

concludes that the ex parte order procured by Ruth

Whitehead on or about the 8th day of October,

1953, permitting her to cause to be levied a writ

of execution upon the trustee herein purportedly

upon all the assets of the bankrupt in the posses-

sion of or under the control of the trustee, includ-

ing the stock of Ned Whitehead & Co. should be

vacated and set aside, and the writ of execution

caused to be levied by virtue of said order should

be declared null and void and of no effect.

"Now, Therefore,

"It Is Ordered that the Order of this Court dated

October 8, 1953, permitting Ruth Whitehead to

cause to be levied a writ of execution upon A. S.

Menick, the trustee herein, purportedly upon all

the assets of the bankrupt in the possession of or

under the control of the trustee, including the stock

of Ned Whitehead & Co., be and the same is hereby

vacated and set aside.

"It Is Further Ordered that the writ of execu-

tion levied ux)on the trustee by virtue of said order

be, and the same hereby is declared and the same is

null and void and of no force or effect.

"Dated this 16th day of August, 1954."

Wherefore, petitioner prays that said order be re-

viewed [44] by a judge of this Court, the execution
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restored; that said order be set aside and vacated

and that the Referee promptly prepare and trans-

mit to the Clerk thereof his certificate thereon, to-

gether with a statement of the question presented

and a transcript of the evidence taken at said hear-

ing, together with all exhibits, if any, therein of-

fered; that the trustee be restrained from selling,

assigning, or transferring said stock until further

order of the court.

/s/ A. A. GOLDSTONE,
Attorney for Ruth Whitehead,

Petitioner

/s/ RUTH WHITEHEAD,
Petitioner [45]

Affidavit of Service by Mail attached. [46]

Duly Verified. [48]

[Endorsed] : Filed August 18, 1954.

[Title of District Court and Cause.]

CERTIFICATE ON REVIEW

To the Honorable William C. Mathes, Judge of the

United States District Court, Southern District

of California, Central Division:

I, Hugh L. Dickson, Referee in Bankruptcy, to

whom the above entitled matter has been referred,

do hereby certify as follows:

That in the wdthin proceedings, A. S. Menick, the

Trustee, on July 13, 1954, filed a petition for order
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to show cause re release of writ of execution, where-

in he prayed that an order issue requiring Ruth

Whitehead and E. W. Biscailuz as Sheriff of the

County of Los Angeles, to appear at a time and

place stated, and show cause why an order should

not be made and entered herein vacating and set-

ting aside a i:)revious ex parte order permitting a

levy of execution and declaring null and void and

of no effect the ^\T?it of execution caused to be levied

by Ruth AYhitehead. Upon such petition, an order

to show cause was issued, requiring said parties to

appear before the imdersigned Referee in Bank-

ruptcy, and on the 29th day of [49] July, 1954, a

hearing was had upon the said petition, and evi-

dence was presented that on October 8, 1953, Ruth

Whitehead, a creditor of the bankrupt, procured an

ex parte order of this court permitting her to levy

a writ of execution upon the trustee, purporting to

be upon all assets of the bankrupt in possession of,

or under the control of the trustee. Pursuant to said

order, said Ruth Whitehead caused an execution to

be served upon the trustee purporting to be upon

all assets of the bankrupt. At the time of the levy

of said writ of execution, it had not been deter-

mined w^hat, if any, were the rights of the bankrupt

in and to the properties or moneys in the possession

of the trustee. The said rights are still not deter-

mined.

During the course of the bankruptcy proceed-

ings, Ned Whitehead, the bankrupt, entered into an

agreement with the trustee for the purchase of the

right, title and interest of the trustee in and to
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stock in Whitehead & Co., Inc., wherein installment

joayments were i^rovided to be made and the said

stock in Whitehead & Co., Inc. was pledged with

the trustee to secure the payments to be made under

the said agreement.

Thereafter, Ned Whitehead became in default in

the payments to be made by him under said agree-

ment ; and after so becoming in default, he made an

offer of compromise to the trustee in respect to a

settlement between the trustee and him respecting

the moneys owing under said agreement.

The said Whitehead & Co., Inc. is a corporation

located and having its principal place of business in

Puerto Rico, and is a corjioration dependent in the

main for any successful operation upon the per-

sonal efforts of Ned Whitehead. Said Jevy of execu-

tion interferes with the said compromise settlement,

and also interferes with any pledgee's sale of the

stock.

I, as Referee, having heard the evidence and the

[50] arguments of counsel, on the 16th day of Au-

gust, 1954, made my Findings of Fact, Conclusions

of Law and Order all as set forth in the order of

August 1(3, 1954, being the order sought to be re-

viewed by the petition for review in this proceed-

ing. By said order, I adjudged as follows:

"It Is Ordered that the Order of this Court dated

October 8, 1953, permitting Ruth Whitehead to

cause to be levied a writ of execution upon A. S.

Menick, the trustee herein, purportedly upon all the

assets of the bankrupt in the possession of or imder

the control of the trustee, including the stock of
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Ned Whitehead & Co., be and the same is hereby

vacated and set aside.

"It Is Further Ordered that the writ of execution

levied upon the trustee by virtue of said order be,

and the same hereby is declared and the same is null

and void and of no force or effect."

Thereafter, there was duly filed by the said Ruth

AVhitehead a petition for review of the said order.

Questions Presented

The questions presented are:

1. Did the Referee properly order that the ex

parte order of October 8, 1953, permitting Ruth

Whitehead to cause to be levied said writ of execu-

tion be vacated?

2. Did the Referee properly order that the writ

of execution levied upon the trustee by virtue of

said order be annulled?

Papers Submitted With This Certificate

In compliance with the provisions of Section

39-a (8) of the Bankruptcy Act, I attach to this

Certificate the following: [51]

(a) Petition for Order to Levy Execution upon

Assets in Possession of Trustee and Order to Levy

Execution Upon Assets in Possession or Under

Control of Trustee (Filed October 8, 1953).

(b) Petition for Confirmation and Authority to

Enter into Contract ; and Agreement attached there-

to (Filed May 13, 1953).

(c) Order re Confirmation of Sale (Filed June

1, 1953).
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(d) Petition to Compromise (Filed March 22,

1954).

(e) Petition for Order to Show Cause re Release

of Writ of Execution (Filed July 13, 1954).

(f) Order to Show Cause (Filed July 13, 1954).

(g) Order Vacating and Setting Aside Order

Permitting Levy of Writ and Declaring Null and

Void Writ of Execution (Filed August 16, 1954).

(h) Petition for Review of Order of Referee

(Filed August 18, 1954).

Respectfully submitted this 14th day of October,

1954.

/s/ HUGH L. DICKSON,
Referee in Bankruptcy [52]

[Endorsed]: Filed October 14, 1954.

[Title of District Court and Cause.]

MEMORANDUM OF POINTS AND AUTHOR-
ITIES IN SUPPORT OF PETITION FOR
REVIEW OF ORDER OF REFEREE

To the Honorable William C. Mathes, Judge of the

United States District Court, Southern District

of California, Central Di^^ision:

The following points and authorities are sub-

mitted in support of the petition of Ruth White-

head for review of the Order of Hugh L. Dick-

son, Referee in Bankruptcy, in the above-en-

tilted matter.
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In Bankers' Mortg. Co. of Topeka, Kansas, et

al., vs. McComb, et al., 60 F.2d 218, it was held as

follows

:

"It is a general rule that, where a person's pos-

session or control of property constitutes custodia

legis, he cannot be subjected to garnishment pro-

cess in respect of such property (citing among

other cases

—

In re Argonaut Shoe Co., (CCA. 9) 187 F. 784).

"The reason for the rule is that to require such

a person to respond in garnishment would result in

an interruption of the orderly progress of judicial

proceedings and in an invasion of the jurisdiction

of the [53] court which has legal custody of such

property. (Citing cases, including In re Argonaut

Shoe Co., supra).

"Such a person, with the consent of the court

having custody of such property may be held as

garnishee after the purposes of the law's custody

have been accomplished and such court has by order

directed delivery thereof to the garnishee-debtor.

Under such circumstances, garnishment will not in-

terrupt the progress of judicial proceedings in such

court nor invade its jurisdiction. The officer holds

the property not for the law but for the persons

entitled thereto; and the reason for the rule no

longer exists. (Citing cases)"

/s/ A. A. GOLDSTONE,
Attorney for Ruth Whitehead [54]

Affidavit of Service by Mail attached. [55]

[Endorsed] : Filed October 19, 1954.
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In the United States District Court for the South-

ern District of California, Central Division

In Bankruptcy No. 55507-WM

In the Matter of NED WHITEHEAD, dba White-

head & Co., Bankrupt.

ORDER ON REVIEW OF REFEREE'S ORDER
OF AUGUST 16, 1954

Upon the petition for review filed August 18,

1954 by Ruth Whitehead; upon Referee Hugh L.

Dickson's Certificate on Review filed October 14,

1954; upon the proceedings had before the referee

as appear from his certificate; and it appearing

that the referee predicated his order upon his find-

ings that the facts alleged in the "Petition for

Order to Show Cause Re Release of Writ of Ex-

ecution" are true, which findings of fact are to be

accepted upon review by this Court unless "clearly

erroneous" [General Orders 37, 47; Fed. Rules Civ.

Proc, Rule 52(a) ; see Bankruptcy Act § 39(a)(8),

11 U.S.C. § 67(a) (8)1;

It Is Now Ordered that the Referee's "Order

Vacating and Setting Aside Order Permitting Levy

of Writ and Declaring Null and Void Writ of Ex-

ecution" filed August 16, 1954 is hereby confirmed.

It Is Further Ordered that the Clerk this day

serve copies of this order by United States mail on

(1) Referee Hugh L. Dickson;

(2) A. A. Goldstone, Esquire, attorney for peti-

tioner; and
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(3) Messrs. Grainger, Carver & Grainger, attor-

neys for respondent.

December 1, 1954.

/s/ WM. C. MATHES,
United States District Judge [61]

[Endorsed] : Judgment Entered and Filed De-

cember 2, 1954.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given that Ruth Whitehead,

Creditor of the above-named bankrupt, hereby ap-

peals to the United States Court of Appeals for the

Ninth Circuit from the Order Vacating and Setting

Aside Order Permitting Levy of Writ and Declar-

ing Null and Void Writ of Execution dated August

16, 1954, and from the Order on Review and Re-

feree's Order of August 16, 1954, dated December

1, 1954, by the above-entitled matter, and from the

whole thereof.

Dated: December 22, 1954.

/s/ A. A. GOLDSTONE,
Attorney for Ruth Whitehead,

Appellant [62]

^Vffidavit of Service by Mail attached. [63]

[Endorsed] : Filed December 23, 1954.
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, Edmund L. Smith. Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages

numbered 1 to 68, inclusive, contain the original

Petition in Involuntary Bankruptcy, Order of Gen-

eral Reference, Petition for Order to Levy Execu-

tion L^pon Assets in Possession of Trustee and Or-

der, Petition for Confirmation and Authority to

Enter Into Contract, Order Re Confirmation of

Sale, Petition to Compromise, Petition for Order to

Show Cause Re Release of Writ of Execution,

Order to Show Cause, Order Vacating and Setting

Aside Order Permitting Levy of Writ and Declar-

ing Null and Void Writ of Execution, Petition for

Review of Order of Referee, Certificate on Re-

view, Memorandum of Points and Authorities in

Support of Petition for Re\dew of Order of Re-

feree, Memorandum of Points and Authorities on

Behalf of Respondents on Review of Order of

Referee, Order on Review of Referee's Order of

August 16, 1954, Notice of Appeal, Designation of

Record on Appeal, and Designation of Additional

Record on Appeal, which constitute the transcript

of record on appeal to the United States Court of

Appeals for the Ninth Circuit.

I further certify that my fees for preparing and
certifying the foregoing record amount to $2.00,

which simi has been paid by appellant.
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Witness my hand and the seal of said District

Court this 25th day of February, 1955.

[Seal] EDMUND L. SMITH,
Clerk

/s/ By THEODORE HOCKE,
Chief Deputy

[Endorsed] : No. 14667. United States Court of

Appeals for the Ninth Circuit. Ruth Whitehead,

Appellant, vs. A. S. Menick, Trustee in Bankruptcy

of the Estate of Ned Whitehead, bankrupt. Ap-

pellee. Transcript of Record. Appeal from the

United States District Court for the Southern Dis-

trict of California, Central Division.

Filed: February 26, 1955.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 14667

RUTH WHITEHEAD, Appellant,

vs.

A. S. MENICK, Trustee in Bankruptcy of the

Estate of Ned Whitehead, doin^ business as

Ned Whitehead & Co., Bankrupt, Appellee.

DESIGNATION OF RECORD ON APPEAL

Comes Now Ruth Whitehead, the Appellant in

the above entitled action, and designates the state-

ment of points and authorities and portions of the

record on appeal to be printed pursuant to Rule 17

of the above entitled Court:

1. Petition for Order to Levy Execution Upon
Assets in Possession of Trustee, and Order;

2. Order to Levy Execution Upon Assets in Pos-

session or Under Control of Trustee;

3. Petition for Order to Show Cause re Release

of Writ of Execution;

4. Order to Show Cause re Vacating and Set-

ting Aside Order dated October 8, 1953, Permitting

Levy of Execution on Trustee;

5. Order Vacating and Setting Aside Order Per-

mitting Levy of Writ and Declaring Null and Void

Writ of Execution;

6. Petition for Confirmation and Authority to

Enter into Contract; and Agreement attached

thereto (filed May 13, 1953)

;
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7. Order re Confirmation of Sale (filed June 1,

1953) ;

8. Petition to Compromise (filed March 22, 1954) ;

9. Petition for Review of Order of Referee;

10. Appellant's Memorandmn of Points and Au-

thorities in Support of Petition for Review of Or-

der of Referee;

11. Certificate on Review;

12. Order on Review of Referee's Order of Au-

gust 16, 1954;

13. Notice of Appeal.

Dated this 31st day of May, 1955.

/s/ A. A. GOLDSTONE,
Attorney for Ruth Whitehead,

Appellant

[Endorsed]: Filed June 1, 1955. Paul P. O'Brien,

Clerk.
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IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Ruth Whitehead,
Appellant,

vs.

A. S. Menick, Trustee in Bankruptcy, of the Estate of

Ned Whitehead, doing business as Ned Whitehead
& Co., Bankrupt,

Appellee.

APPELLANT'S OPENING BRIEF.

Facts.

The Appellant, Ruth Whitehead, is the former wife of

the above-named bankrupt, Ned Whitehead and also a

creditor of Ned Whitehead. She has a judgment against

Ned Whitehead for her support as well as a judgment for

the support of Wendy Gay Whitehead, minor child of the

parties and now twelve years of age. [Tr. of Rec. pp.

3-4.]

Ned Whitehead, the above-named bankrupt, has been

permitted to draw substantial sums out of the estate

herein, that is, he was permitted to draw salary [Tr. of

Rec. p. 12, par. 8] and also to draw $1,000.00 plus actual

transportation costs and $500.00 per month subsistence

allowance while in Puerto Rico [Tr. of Rec. p. 13(a) and

(b)], in the guise of travel and entertainment expenses

and subsistence, but from July 15, 1952, to the present



—2—
time, he has not paid anything whatsoever for the sup-

port of Appellant, Ruth Whitehead, or for the support of

the minor child of the parties, Wendy Gay Whitehead.

On or about October 8, 1953, an order was made in

the above-entitled matter by Referee Reuben G. Hunt,

permitting Appellant to levy execution or garnishment

upon all of the assets of said bankrupt, Ned Whitehead,

in the possession and under the control of A. S. Menick,

Trustee in the above-entitled matter, provided, however,

that the assets be first applied to payment and satisfaction

of the allowed claims of creditors and costs of administra-

tion, and the surplus of said assets in excess of the ap-

proved and allowed claims of creditors and expenses of

administration be applied to the sum due Appellant, which

was then $6,000.00 [Tr. of Rec. pp. 5-6] ; that said exe-

cution or garnishment was thereupon duly and regularly

levied upon the Trustee, and at the time of such levy there

was in the possession of the Trustee corporate stock of

Ned Whitehead in the company which is wholly owned

and controlled by him. [Tr. of Rec. p. 7, par. 11.

]

The Trustee entered into a contract to sell back to

Ned Whitehead the 378 shares of stock of Whitehead

and Co., together with a few miscellaneous items of per-

sonal properties for $13,500.00, that is, all the remaining

assets in possession of the Trustee except accounts receiv-

able and cash in the possession of the Trustee [Tr. of Rec.

pp. 8-18]. The Referee made his order confirming the

sale to Whitehead as requested [Tr. of Rec. pp. 18-19].

Under this arrangement the stock was sold back to White-

head and he pledged it to the Trustee as security for pay-

ment of the $13,500.00, payable at the rate of $750.00 per

month with interest at 6 percent on installments not paid

when due. [Tr. of Rec. pp. 9-10.]
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However, Ned Whitehead was in the process of making

a deal whereby he could get back his stock for only

$6,000.00, instead of the sum he had agreed to pay.

[Petition to Compromise, Tr. of Rec. pp. 19-22.]

A petition for order to show cause re release of writ

of execution was filed by the Trustee and joined in by

Ned Whitehead through his attorneys, Grainger, Carver

& Grainger. The petition, as appellant is informed and

believes, was prepared for the Trustee, who presumably

represents the creditors, by Grainger, Carver & Grainger,

the attorneys for Ned Whitehead. [Tr. of Rec. pp.

22-24.]

At the hearing before the Referee, it was claimed that

Appellant was interfering with the administration of the

estate herein because her execution on the stock prevented

turning it over to Ned Whitehead for $6,000.00. Appel-

lant, however, through her counsel, informed the Referee

that the stock could be sold to anyone, including Ned

Whitehead, without objection by Appellant, but that if

the stock were sold to Whitehead, it should thereafter be

delivered to the Sheriff of Los Angeles County, under

the execution. Counsel for both the Trustee and for

Whitehead then stated that Ned Whitehead was the only

buyer of the stock and that unless sale thereof could be

made to him at his price, administration of the estate was

being interfered with, and that Whitehead would not buy

the stock unless it was delivered to him. The Referee

thereupon held that the execution was annulled. [Tr. of

Rec. pp. 26-28.] The stock was never offered for sale at

public sale.

The District Court sustained the Referee with the

statement that Appellant and Wendy Gay Whitehead were

"disappointed creditors" because there would be no pay-



—4—
ment of any kind to general creditors, including Appellant

and Wendy.

This appeal followed.

r.

The Order Made by Referee Reuben G. Hunt Per-

mitting the Levy of Execution or Garnishment

Was Valid.

In Bankers' Mortg. Co. of Topeka, Kansas, et al. v.

McComh, et al., 60 F. 2d 218, it was held as follows:

"It is a general rule that, where a person's pos-

session or control of property constitutes custodia

legis, he cannot be subjected to garnishment process

in respect of such property (citing among other

cases

—

In re Argonaut Shoe Co. (C. C. A. 9),

187 F. 784).

"The reason for the rule is that to require such

a person to respond in garnishment would result in

an interruption of the orderly progress of judicial

proceedings and in an invasion of the jurisdiction of

the court which has legal custody of such property.

(Citing cases, including In re Argonaut Shoe Co.,

supra).

"Such a person, with the consent of the court

having custody of such property may be held as

garnishee after the purposes of the law's custody

have been accomplished and such court has by order

directed delivery thereof to the garnishee-debtor.

Under such circumstances, garnishment will not in-

terrupt the progress of judicial proceedings in such

court nor invade its jurisdiction. The officer holds

the property not for the law but for the persons

entitled thereto; and the reason for the rule no

longer exists. (Citing cases)." (Emphasis ours.)
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11.

The Order Made by Referee Dickson Was Improper

and Not a Valid Exercise of Discretion and the

United States District Court Erred in Sustaining

Such Order.

In the instant case, there was no interference by Ap-

pellant, Ruth Whitehead, with respect to sale of the stock

to anyone, including Ned Whitehead, and as stated in

Bankers' Mortg. Co. of Topeka, Kansas, et al. v. Mc-

Comh, et al., supra, the reason for the rule against exe-

cution or garnishment herein does not exist.

The order of Referee Dickson which vacated the prior

order of Referee Hunt permitting levy of execution or

garnishment and which ordered the writ of execution

annuled is therefore improper and invalid, or if he had

any discretion in the matter, such order by Referee Dick-

son was an abuse of discretion, and the order of the

United States District Court on review of the referee's

order of August 16, 1954, is erroneous and should be

reversed.

Respectfully submitted,

A. A. GOLDSTONE^

Attorney for Ruth Whitehead, Appellant.
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IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Ruth Whitehead,

Appellant,

vs.

A. S. Menick, Trustee in Bankruptcy of the Estate of

Ned Whitehead, doing business as Ned Whitehead
& Co., Bankrupt,

Appellee.

APPELLEE'S BRIEF.

Jurisdiction.

The Court has jurisdiction of this appeal under Section

24 of the Bankruptcy Act (11 U. S. C. Sec. 47).

Statement of the Case.

On October 8, 1953, appellant, a creditor of the bank-

rupt, obtained an ex parte order from the Referee au-

thorizing her to levy execution and/or garnishment upon

any assets of the bankrupt in the possession of Appellee

Trustee in Bankruptcy [Tr. pp. 5-6].* Subsequently,

*A11 citations to the record refer to the printed Transcript of

Record on file in the Court of Appeals.
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appellee petitioned to have the order of October 8, 1953

vacated and the execution declared void, upon the

grounds that the levy was impeding the administration

of the estate and that the order had been entered con-

trary to law. [Tr. pp. 22-24.] After hearing, the

Referee sustained appellee's position and by order of

August 16, 1954, granted the Trustee's petition. [Tr.

pp. 22-28.]

On review, the District Judge affirmed the holding of

the Referee. [Tr. pp. 39-40.] This appeal followed.

[Tr. p. 40.]

Issues Presented.

1. May a Court of Bankruptcy authorize a creditor

armed with a state court writ of execution or other process

to levy upon assets in the possession of a Trustee in

Bankruptcy ?

2. Assuming that the Bankruptcy Court is empow-

ered to authorize such a levy, was it an abuse of discre-

tion in the present case to vacate the order permitting

the levy?



—3—
ARGUMENT.

I.

The Bankruptcy Court Had No Power to Allow Ap-

pellant to Levy on Assets in the Possession of

Appellee Trustee.

It has long been the established rule in this Circuit

that a bankruptcy court cannot permit a levy under

state court process upon property in the possession of

the trustee.

In re Argonaut Shoe Co., 187 Fed, 784, 26 Am.
B. R. 584 (C. A. 9, 1911).

The Argonaut case involved an attempt by a creditor

of a claimant who was entitled to a bankruptcy dividend

to levy upon that dividend after declaration but before

the trustee had paid it. The creditor argued that Cali-

fornia law permitted garnishment of funds in the posses-

sion of an officer of the state court under similar circum-

stances. This court rejected that analogy:

"The respondents rely upon the rule established

by the state courts of California that, where an

order is made by a court directing payment of funds

to claimants, the court immediately loses jurisdic-

tion of the particular funds, and the person to whom
the money is due has the right, upon failure of the

trustee or officer of the court to pay the money, to

enforce collection thereof; the fund, by operation of

law, immediately vesting in the parties who become

legally entitled thereto; citing Dunsmoor v. Fur-

stenfeldt, 88 Cal. 522, 26 Pac. 518, 12 L. R. A.

508, Estate of Nerac, 35 Cal. 397, 95 Am. Dec.

Ill, and decisions of other state courts. But the

rule of a state court permitting the garnishment of



dividends after they have been declared by an officer

of a state court, such as a receiver, administrator, or

a trustee, cannot affect the administration by a fed-

eral court of an estate in bankruptcy. Clark v. Shaw,

(C. C), 28 Fed. 356, and cases there cited. The

right to garnishee funds in custodia legis must de-

pend upon express statutory authority. No such

authority is to be found in the bankruptcy law.

The distribution of the assets of the bankrupt there-

fore cannot be stayed or prevented by the process of

a state court, the object of which is to withhold a

dividend from a creditor entitled thereto for the

security of a plaintiff pending litigation."

To the same effect is the holding of the Court of Ap-

peals for the Seventh Circuit in Matter of Electric Tele-

phone Co., 211 Fed. 88, 31 Am. B. R. 612 (C. A. 7,

1914).

If the Bankruptcy Court lacks power to permit a levy

upon dividends that have already been declared, a forti-

ori it cannot permit a levy which, as in the present

case, seeks to reach a bankrupt's mere potential interest

in the general assets of the estate.

Bankers' Mortg. Co. of Topeka, Kan. v. McComh, 60

F. 2d 218 (C. A. 10, 1932), relied upon by appellant,

was not a bankruptcy case. There, the question con-

sidered was whether levy was permissible upon securities

deposited with the United States Commissioner as bail

in a criminal matter. No problem of interference with

the administration of an estate of any kind was involved.

Most important, appellant's attempt to extend the lan-

guage of the McComh opinion to the present bankruptcy

context is plainly inconsistent with this court's holding in

the Argonaut case, supra.
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II.

Assuming That the Bankruptcy Court Had Discre-

tion to Permit Appellant's Levy, It Wisely Ex-
ercised That Discretion by Denying Permission.

The only asset which appellant's levy might reach is

certain shares of Whitehead & Co., a corporation con-

trolled by the bankrupt and which does business in Puerto

Rico. There is, of course, no general market for the sale

of the stock of this closely-held corporation. The only

substantial purchase offer has been made by the bank-

rupt himself and, accordingly, appellee trustee has long

been attempting to dispose of the estate's interest in the

stock to this prospective purchaser. [See Petition to

Compromise, Tr. pp. 19-22.]

Obviously, however, the bankrupt refuses to pay the

purchase price to appellee so long as appellant threatens

to seize the shares under execution the moment the trans-

action is consummated. For this reason, appellant's at-

tempted levy has very seriously interfered with the orderly

liquidation of the bankruptcy estate and has made it im-

possible for appellee to complete his administration. There-

fore, the Referee after hearing the facts of the case de-

cided not to permit further interference with the adminis-

tration and properly vacated the order of October 8, 1953,

which had been entered ex parte. If any discretion ex-

isted, such a decision certainly was a wise exercise of it.

Conclusion.

For the foregoing reasons, the Order of the District

Judge, affirming the Referee's order of August 16, 1954,

should be affirmed.

Respectfully submitted,

Quittner & Stutman,
By George M. Treister,

Attorneys for Appellee.
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ficiary under said insurance policy. Said policy was

in the sum of $10,000.00. That said Ethel Grace

Short died on June 14th, 1951. That plaintiff be-

came and is the duly appointed, qualified and acting

Administratrix of the estate of Ethel Grace Short,

deceased, which said estate is in administration in

Alameda County, California. That said Ethel Grace

Short became entitled to certain payments accruing

on said policy prior to her death and said sums have

not been paid.

That the aforesaid policy was issued under what

is known as the National Service Life Insurance Act

of 1940. That by said insurance policy the life of

said Irving Ritchie Short was insured in favor of

his mother, the said Ethel Grace Short, in the sum

of $10,000.00.

That on or about April 25, 1949, said Irving

Ritchie Short changed said insurance policy by

designating his said mother, Ethel Grace Short, as

primary or principal beneficiary under said insur-

ance policy, and his brother, defendant, James Har-

vey Short, and defendant, Berkshire Industrial

Farm of Canaan, New York, as contingent benefi-

ciaries under said policy. Said change in said policy

provided, in effect, that said principal beneficiary

should be paid $10,000.00 under said policy and that

the payments to said contingent beneficiaries should

—if they became payable—be in the sum of $5,000.00

each.

That plaintiff has, as yet, been unable to ascertain

whether said Berkshire Industrial Farm had or has
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capacity to receive gifts under National Service Life

Insurance Policies.

Said James Harvey Short became and he is the

duly appointed, qualified and acting administrator

of the estate of said Irving Ritchie Short, deceased,

and he claims the entire amount of said policy as

such administrator and he claims that if said ap-

pointment of contingent beneficiaries took effect,

their rights are subject to the claims of plaintiff.

3.

That a true copy of the aforesaid insurance pol-

icy is as follows

:

The United States of America

Veterans ' Administration

Washington, D. C.

National Service Life Insurance

Date Insurance Effective January 1, 1943.

Certificate No. N- 8 041 741.

This Certifies That Irving Ritchie Short has ap-

plied for insurance in the amount of $10,000, pay-

able in case of death.

Subject to the payment of the premiums requires,

this insurance is granted under the authority of The

National Service Life Insurance Act of 1940, and

subject in all respects to the provisions of such Act,

of any amendments thereto, and of all regulations

thereunder, now in force or hereafter adopted, all

of which together with the application for this in-
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surance, and the terms and conditions published

under authority of the Act, shall constitute the con-

tract.

(Stamped)

:

FRANK T. HINES,
Administrator of Veterans'

Affairs

;

/s/ DONALD J. TURNER,
Registrar.

Countersigned at Washington, D. C, Feb. 15, 1943.

Mrs. Ethel Grace Short

1386 Euclid Avenue

Berkeley, California.

Insurance Form 360.

4a.

That the above-entitled District Court is a district

court of the United States, in and for the district

in which the plaintiff resides and that the place of

residence of defendant, James Harvey Short, is the

same as that of the plaintiff. Said two parties re-

side at the Presidio, California.

4b.

That Ethel Grace Short is at times herein referred

to as Mrs. Short. That said Irving Ritchie Short is

at times herein referred to as Irving Short.

5.

That the Veterans' Administration contends, and

the defendant, United States of America, contends
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that the Estate of said Ethel Grace Short has no

right under said policy because the fact of said

Irving Short's death was not determined until after

the death of Ethel Grace Short, which latter death

occurred on June 14th, 1951.

That the plaintiff contends: (a) That there was

no reasonable ground for delaying the determina-

tion of the fact of death of said Irving Short until

June 14th, 1951, the date of the death of Ethel Grace

Short, and (b) that it was not the law that it was

necessarv that Mis. Short should be alive in order

to entitle her to payments under said policy.

Other contentions of plaintiff are hereinafter set

out.

As regards the waste of time by the Veterans Ad-

ministration in establishing the death of said Irving

R. Short the plaintiff alleges

:

That when the claim of Ethel Grace Short was

filed upon said policy of insurance, the Veterans

Administration took the position that it must first

have a report from the War Department as to

whether said Irving Ritchie Short was or w^as not

in the military service at the time of his death and

—although the War Department report required

proof of death itself—the State Department must

then make a separate report that Irving Ritchie

Short was dead. It will appear that the Government

did not permit Mrs. Short to prove said death in

the usual way, and that it used as an excuse for

postponing determining the fact of the said
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death the aforesaid, rules which had no application

and which, as applied to this case, were unreason-

able. It did not determine Irving Short died until

June 14, 1951.

Plaintiff pleads certain facts which support the

claim hereinbefore set forth.

6.

As stated, Irving Ritchie Short died in Tokio on

August 30, 1952.

The War Department at once knew of the death

of said Irving Short and advised his mother as to

such death. The State Department knew almost im-

mediately of said death and arranged to embalm and

ship the body of the decedent home to Berkeley for

burial. The burial was attended to in Berkeley by

the mother, the said Ethel Grace Short.

The decedent died in a United States Army Hos-

pital in Tokio. His In'other, James Harvey Short,

was present in Tokio at the time of the death of

said Irving Short. The Veterans Administration was

so advised. The brother could have sworn at any

time to the fact of death of Irving Short and that

the War Department promised to ship the body

home.

That said Irving Ritchie Short had, prior to his

death, taken his discharge from the United States

Army after his service therein during World War
No. II. He was a captain. When hostilities broke

out in Korea, he was in Formosa and he went from

there to Tokio to re-enlist in the United States
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Army. On being given the required medical exam-

ination by the army doctors, it was found that he

was seriously ill and was at once placed in a United

States Army Hospital in Tokio in order that he

might be given necessary medical care and treat-

ment. It developed that he had polio. He died as a

result of said disease within a fev>' days after being

placed in said hospital and while he was receiving

such care and treatment for said affliction. The date

of his death was August 30, 1950. Immediately there-

after, the Adjutant General's Office sent to the

mother, Ethel Grace Short, a radiogram dated Au-

gust 31st, 1950, which was in the same form as if

said Irving Ritchie Short had again entered the mil-

itary service.

A copy of said radiogram is as follows

:

OA522
1950 Aug 31 PM

San Francisco Calif 31 350P

O.SFC853 Govt Pd-WUX
Mrs. Ethel M. Short

1386 Euclid Ave Berkeley Calif

From AGAO-C Signed Witsell The Adjutant

General The Secretary of the Army Regrets to In-

form You That Your Son Irving R Short Died 30

August in Tokyo Japan Pd He Was Hospitalized

in Tokyo on 26 August Serioasly 111 with Poliomye-

litis Pd My Sympathy Is with You in Your Be-

reavement.

THE ADJUTANT GENERAL
Washington DC 3120572
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That it is clear the War Department was advised

as to said death prior to the time a claim was pre-

sented on said policy.

The hospital referred to in said radiogram was a

hospital mider the control of the United States

Government and, under Regulation 3.55(b) of Title

38 of applicable Federal Regulations, the medical

officer in charge of such hospital had authority to

issue a certificate establishing the death of said

Irving Short for the purpose of recovering under

said life insurance policy.

That by a Speedletter dated September 20th, 1950,

the State Department advised said Ethel Grace

Short that she would have to provide said Depart-

ment with $500.00 to meet the expense of shipping

said Irving Ritchie Short's remains to Berkeley,

California, because of the fact he was not in the

military service of the United States when he died.

A copy of said Speedletter is as follows

:

Department of State

Washington 25, D. C.

Speedletter

In reply to

Date September 20, 1950

Sep 20 1950

Speedletter to

Mrs. Ethel Short,

1386 Euclid Avenue,

Berkeley, California.

Reference is made to the telegram sent to you by

the Department of the Army on August 31, 1950,
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informing you of tlie death of your son Irving R.

Short on August 30, 1950, at Tokio, Japan. The De-

partment of the Army has made a thorough Inves-

tigation of its records, both in the United States and

Japan, and it has been definitely established that

Mr. Short was not a member of the Armed Forces

at the time of his death, and as a result the matter

has been referred to this Dept. for final disposition

of the remains.

You will understand, of course, that American

consular officers do not have funds for the prepara-

tion and disposition of the remains of private

American citizens who die within their consular

jurisdiction. Therefore it will be necessary for you

to make a deposit with the Dept. to cover any ex-

penses incurred in connection with the preparation

and eventual disposition of the remains. If it is your

desire to have your son's body returned to the U. S.

for interment, it is suggested that you forward to

this Dept. a certified check, bank draft or Postal

money order for $500 payable to the Secretary of

State of the U. S. It will be necessary also for you

to furnish also the name and address of the under-

taker to whom the remains are to be consigned. On
the other hand if it is your desire that the remains

are to be interred locally, the Department will re-

quest the appropriate American counselor officer in

Japan to obtain estimate of such costs for submis-

sion to you. Any unexpended balance of your de-

posit will be returned to you; however, if the ex-

penses exceed the amount of your deposit, an addi-

tional deposit will be required.



12 United States of America

The Dept. will appreciate a prompt attention to

this matter.

Sincerely yours,

For the Sec. of State:

FRANCIS E. FLAHERTY,
Assistant Chief, Division of

Protective Services.

By air mail letter dated September 23rd, 1950,

said Ethel Grace Short sent said State Department

a draft for $500.00 to cover said expense and there-

upon said State Department arranged to and did

ship the body of Irving Short home to Berkeley for

burial. Such an act would never have occurred with-

out careful identification of the said body. The bur-

ial occurred in Berkeley, a fact known to the family

and everyone concerned.

7.

That, as will be explained, the Army physician of

said hospital who cared for said Irving Short in his

last illness, issued a physician's certificate on a care-

fully prepared form used by life insurance to show

the death of an insured person when claim is as-

serted on a policy of insurance issued by such com-

panies. That this certificate was forwarded to the

Veterans Administration by said Ethel Grace Short

after she had filed her claim on said policy with said

Veterans Administration. That said certificate was

wholly disregarded by the Veterans Administration

as evidence. It was obtained to supply proof of
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deatli under a policy of insurance carried by dece-

dent in favor of his mother, Ethel Grace Short, in

the Prudential Life Insurance Company, but that

said company, on being supplied with the radiogram

hereinbefore mentioned, treated that as sufficient

proof of death of Irving Short and did not require

delivery of said physician's certificate as a condition

of the payment of its policy. Said Certificate clearly

established the fact of death of Irving Ritchie Short

and the time and the cause thereof.

8.

That on or about September 15th, 1950, said Ethel

Grace Short ascertained that decedent had been

paying premiums on the aforesaid insurance policy

copied in Par. 3. That, however, the policy itself

could not at said time be fou.nd.

That on or about September 15, 1950, Mrs. Short

phoned the district office of the Veterans Adminis-

tration in Oakland, California, that decedent was

probably carrying insurance and she was advised to

call at said office and bring said radiogram hereinbe-

fore mentioned. That a relative made said call on

her behalf, as Mrs. Short was at said time confined

to her home on account of illness. That Mrs. Short

w^as provided with a form of claim to make out upon

said policy. That she fiUed out this form and caused

it to be left with said district office on or about Sep-

tember 25, 1950, together with said radiogram. That

said office had the number of said policy and knew

that the decedent had been ])aying premiums thereon.
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That later, on or about October 18, 1950, said

Ethel Grace Short received from said district office

a postcard stating that the records regarding said

claim were being forwarded to the Central Office of

the Veterans Administration at Washington, D. C.

9.

Under date of November 1, 1950, said Ethel Grace

Short, through her attorneys, wrote the Veterans

Administration in Washington, D. C, that, accord-

ing to the postcard received from the district office

in Oakland, California, the records in the matter of

the claim had been sent to the Central Office of the

Veterans Administration in Washington. This letter

explained that at the outbreak of the Korean War,

Irving Short was in FoiTnosa, that he was a veteran

of World War II, that he went from Formosa to

Tokio to again enter the service and that his medical

examination showed he was ill with polio and that

he was placed in the Army Hospital in Tokio for

treatment, where he died in a few days.

Thus, about Novmber 1, 1950, the Veterans Ad-

ministration was specifically advised that Irving

Short died while he was a patient in the United

States Army Hospital in Tokio.

In addition, the latter fact was indicated in the

death notice radiogram, dated August 31, 1950,

which was delivered to the Veterans Administra-

tion, along with the claim of said Ethel Grace Short.

Said letter explained Mrs. Short was not well

and asked that the case be given special attention.



vs. Margaret D. Short, Etc. 15

Mrs. Short had no knowledge whatever that said

insurance policy had been changed so as to name

contingent beneficiaries, but the Veterans Adminis-

tration did know of that fact and, in view of Mrs.

Short's illness, said office should have acted

promptly in passing on her claim.

10.

In reply to the aforesaid letter dated November

1, 1950, written to the Veterans Administration by

the attorneys for Mrs. Short, a form letter dated

November 17, 1950, was sent to said Ethel Grace

Short at her residence at 1386 Euclid Avenue, Berke-

ley, California, which called attention to the fact

that the claim submitted by Mrs. Short had not been

signed and said letter also indicated that Mrs.

Short should sign a claim on Form 8-355c and that

on Form 8-150a she should indicate the type of set-

tlement which she elected to have upon such claim.

These forms were enclosed. Said letter of Novem-

ber 17, 1950, was the first indication that Mrs. Short

had failed to regularly sign said claim as originally

filed, although over a month had passed since such

filing.

11.

With a letter dated November 24, 1950, Mrs.

Short, through her attorneys, forwarded to the said

Veterans Administration her new claim upon the

aforesaid insurance policy, duly made out upon said

Form 8-355c, and she also sent her so-called election
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to receive papnent of said policy in 36 equal

nioiuhly installments.

12.

"NTrs. Short i-eeeived a letter dated December 6,

1950. from Edward F. Witsell. Major General,

United States of A^nerira. the Adjutant General,

which was wi'itten m re]-*!}' to her letter of October

5, 1950, and this letter definitely stated that it had

been ascertained that on duly 22. 1950. the State

Department had sent a message to the Army in

Japan saying that Irvmc" Ritchie Short had ex-

]iressed a desire to go to Ja]^an for the ]nirpose of

requesting call to extended active duty and that on

August 12. 1950. authority was granted for him

to enter dapan and to travel by military transpor-

tation on a space available basis and that, there-

fore, his entry into Ja]xin was for his own con-

venience and not in i-ompliance with orders from

the Army and that he had not been recalled to

active service and that the Army could not reim-

burse b.er. Mrs. Short, for expenses incident to his

death. This letter stated that the son's remains had

been shipped to the United States aboard the U. S,

X. S. General GaftVy. and that said vessel woidd

arrive at Fort Mason. San Francisco. California, on

or about December 12, 1950, and that as the ship-

ment was on a space available basis, that would re-

lieve Airs. Short of cost of the trans]x^rtation.

That from said letter of December 6th. 1950,

hereinbefore referred to. it is clear that had the

Veterans Administration requested the information
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from the War Department, it could at onr-f- have

ascei'tained that said Irving Sliurt was jjot a;i;iiii

in military sei-viee at tlic time of his death.

The fact was that, whilf- elaiminii' it nm-t }ia\-e

such information, the Veterans Arhniriistr^ttion

made no request uj>on the Arrov tliei-ffor urjtil on.

or about April 23, 1951. \i' tlif mattei' \\"d< im-

portant, about four months' time was wasterl.

13.

Under date of December 22nd, 1950, the Veterans

Administration, in response to an inquiry from tlie

attorneys for Mrs. Short, sent a form letter to ]vlrs.

Short, which referred to her claim and whicli in-

serted crosses in a box oj^posite tlie pi-inted statement,

reading

:

''This matter is receiving our attention. Further

action awaits evidence which is being obtained b}-

this office."

The following printed sentence was also checked:

"You will be further advised at the earliest pos-

sible date."

On January 18th, 1951, the attorneys for 'Mr<.

Short wrote the Veterans Administration sayina"

that Mrs. Short had heard nothing further in re-

gard to the claim.

On February 21st, 1951, the attorneys for Mrs.

Short sent to the Veterans Administration a similar

letter.
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Under date of March 5th, 1951, the Veterans Ad-

ministration sent to said attorneys a form letter

acknowledging the receipt of the two preceding let-

ters and inviting attention to the printed language

marked with crosses. This language was, in sub-

stance, the same as that hereinbefore mentioned in

the prior form letters. This form letter last men-

tioned contained also the following:

"Action on this claim is pending receipt of

an official report of death from the Service De-

partment. '

'

Under date of March 31st, 1951, the attorneys for

Mrs. Short wrote the Veterans Administration ask-

ing for the meaning of the expression last quoted.

The attorneys for Mrs. Short were in a quandary as

to what the Veterans Administration was trying to

get, as it seemed utterly clear that Irving Short

was dead and that the fact of his death had been

accepted both by the War Department and by the

State Department. Said attorneys believed that it

was the fact of death that the Veterans Adminis-

tration should have been concerned with. Said let-

ter of March 31, 1951, contained the following:

"Your letter dated March 5, 1951, which was in

response to our letter of February 18, 1951, cer-

tainly does not offer much comfort to this young

man's mother, who is seriously ill and who, we feel,

is entitled to know the cause of the delay. All that

your letter of March 5, 1951, states is:

" '6. Action on this claim is pending receipt
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of an official report of death from the Service

Department.

'

"What is the real point of the objection here, and

can we not do something here at this end in supply-

ing the information that your office needs?

''Will you please let us know what is meant by the

expression quoted?"

Said letter also contained the following:

"Harvey Short, his brother, was in Tokio when

Ir^dng Short arrived. The medical examination

showed Irving had polio. He died very soon after

this examination and while in the government hos-

pital. Harvey wired his mother that the remains

would be sent on by the Army. After considerable

delay, a speed letter came from the State Depart-

ment saying that Irving was not back in the service

at his death and that Mrs. Short must send $500.00

to meet the expense of returning the body. We at-

tended to the sending of this money, but we com-

plained because it struck us that Irving was, for

all practical purposes, serving his country when he

died and we thought the argument made was very

unjust. Weeks and weeks passed before the ship-

ment occurred. After pleading for information, a

letter dated December 6, 1950, finally came from the

Adjutant General's Office to Mrs. Short. The letter

stated that space for shipment of the remains on

the General Gaffey had been arranged.

The funeral occurred here. Are you concerned



20 United States of America

over proof of death? The son, Irving Short, is

buried here.

Why cannot the mother be advised as to what is

the real cause of this great additional delay, so that

she can help in supplying any information that

you may need?"

14.

Mrs. Short wrote a letter dated April 1, 1951, to

the Veterans Administration complaining of the de-

lay; that she received from the Veterans Adminis-

tration a letter dated April 24, 1951, which read, as

follows

:

April 24, 1951.

Mrs. Ethel Q. Short,

1386 Euchd Avenue,

Berkeley 8, California.

Dear Mrs. Short:

Reference is made to your letter of April 1, 1951,

enclosing letter dated October 26, 1950, from Col.

Washington M. Ives, Jr., Executive, General Head-

quarters, Far East Command, and letter dated Sep-

tember 11, 1950, from the Chinese Embassy, Wash-

ington, D. C.

Before settlement of the $10,000 National Service

Life Insurance may be made to you as beneficiary

of the above-named veteran, it is necessary under

Veterans Administration regulation that there be of

record proof of death of the above-named veteran.

This ofiice is endeavoring to obtain an official report

of death from the Service Department, however, it
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seems that the delay in furnishing the same is due

to the fact there is a question as to whether or not

the above-named veteran was in the military service

at the time of his death. If the above-named vet-

eran was not in the military service at the time of

his death, it will be necessary that you obtain proof

of death through the State Department, Washing-

ton, D. C.

Upon receipt of information requested by this of-

fice from the Service Department relative to a

report of death of the above-named veteran, further

consideration will be given your claim and you will

be advised.

Returned herewith are the letters you enclosed

as requested.

Very truly yours,

R. J. HINTON,
Director, Dependents and Beneficiaries Claims

Service.

The said letter last mentioned took the untenable

position that proof of death of Irving Ritchie

Short could be established only in some one par-

ticular way.

15.

Under date of April 24, 1951, the attorneys for

Mrs. Short received an additional letter from the

Veterans Administration which merely acknowl-

edged on a form the receipt of the letter of March

31st, 1951.
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16.

Under date of May 15th, 1951, the attorneys for

Mrs. Short wrote a letter to the Veterans Adminis-

tration stating their position, as follows:

"Of course, so far as this death claim is con-

cerned, the material fact is that Irving R. Short is

dead."

This letter called attention to the fact that the

Prudential Life Insurance Company had paid an

insurance policy on the life of the decedent and it

accepted the death radiogram of August 31, 1950,

as sufficient proof of death.

This letter pointed out that a death certificate

had been obtained for the said Prudential Life In-

surance Company, but was not eventually required

as a condition of the paying of their policy.

With the said letter dated May 15th, 1951, the

attorneys for Mrs. Short forwarded to the Veterans

Administration the said physician's certificate.

The said letter of May 15, 1951, declared:

"Everybody knows the bo}^ is dead. The State

Department, after great delay, finally shipped the

body. He was buried here through Funeral Direc-

tor Albert H. Brown & Co. We can supply you

with proof of the burial."

The undertaker had also received a death certifi-

cate and an embalmer's certificate.
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17.

On June 18, 1951, said Veterans Administration

sent to the attorneys for Mrs. Short a letter, which

letter recited that a report from the Army states

that Irving Ritchie Short was not in active service

at the time of his death and that a report of death

was not available at "that office." The letter also

contained the following:

"As pre^dously stated, an official report of death

is required before this insurance may be settled.

The Veterans Administration has this date re-

quested an official report of death from the State

Department. When this evidence is on file, prompt

action will be taken on the claim."

That, as a matter of fact, said Veterans Adminis-

tration received said army report about April 23,

1951.

18.

On June 20th, 1951, the attorneys for Mrs. Short

wrote a letter to the said Veterans Administration,

which opened with the statement

:

"Mrs. Ethel G. Short died on Jime 14, 1951."

A copy of the letter last mentioned reads as fol-

lows :
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June 20, 1951.

Veterans Administration,

Washington 25, D. C.

8BAAC.
Short, Irving R.

XC—16 522 204.

Attention: R. J. Hinton, Director, Dependents and

Beneficiaries Claims Service.

Dear Mr. Hinton:

Mrs. Ethel G. Short died on June 14, 1951.

We are acting for her son, Harvey Short (James

Harvey Short), who will attend to the probate of

the estate of his mother, either personally or

tlirough his wife, Margaret D. Short.

As your department knows and as the State De-

partment knows, the son, Irving R. Short, above

mentioned, died on August 30, 1950. The payments

upon the decedent's policy referred to above were

not made to the mother, Mrs. Ethel G. Short, simply

because your department did not know whether

Irving R. Short was or was not in the Military

Service at the time of his death. If he was in the Mili-

tary Service, the War Department decided the fact of

death. If he was not in the Military Service, the

State Department decided the fact of death. You
have never claimed that you could not settle the

matter by taking proof from both departments.

You have now delayed imtil Mrs. Short is dead.

The War Department was satisfied that Irving

Short was dead. They sent a telegram to that effect.



vs. Margaret D. Short, Etc. 25

You have a copy and you have a doctor's certificate

that came from the hospital that ought to satisfy

either department. The State Department was

satisfied that the 3^oung man was dead. It sent let-

ters to that effect and made Mrs. Short put up

$500.00 to have the body shipped home for burial.

They received and used the money for that pui-pose.

After protracted delay, the War Department and

the Navy Department had the body shipped on the

U.S.N.S. General Gaffey and the burial was at-

tended to here by Albert Brown and Company, the

undertakers. So the War Department, the State

Department, the Navy Department, and the under-

taker, the doctor, and the relatives all know that

the young man is dead, and yet payment to Mrs.

Ethel Short was held up, and now she is dead. We
do not believe your rules were designed to accom-

plish such injustice.

We understand that under the terms of the policy,

which the War Department issued upon the life of

Irving Short, the funds payable will now become

payable to the brother, Harvey Short, also known

as James Harvey Short.

(Page 2.)

Mrs. Short's husband was James Vernon Short.

We attended to the probate of his estate. He died

on March 3, 1945, leaving as his sole heirs at law his

said wife and two sons, the said Irving R. Short and

Harvey Short. The death of the son, Irving Short,

occurred on August 30, 1950. He was unmarried at
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the time of Ms death and left no issue. His mother

was his sole heir and she was designated in the

policy as the beneficiary.

Do you want proof of death of the father, and if

so, what proof?

Do you want proof of death of the mother and if

so, what proof?

As Major Harvey Short is home on leave from

Korea and will have to go back to Korea very

shortly, please advise us at once as to what proof

we should supply to you in order to establish his

rights under the insurance policy involved.

Kindly answer the following questions:

1. Who will get the payments that you should

have paid to Mrs. Ethel Short up to January 14,

1951, the date of her death?

2. AVill the past due payments have to be col-

lected by the administratrix of Mrs. Short's estate?

3. Will the future payments be a part of the

estate of Mrs. Ethel Short?

4. Will the future payments be payments to the

surviving brother and will they be no part of the

estate of Ethel Short?

Please send on any forms that have to be executed

in order to obtain the benefits of this policy.

Before she died, Mrs. Short supplied to your

local office in Oakland a statement in which she

agreed to accept payments on the policy in a cer-
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tain way. That statement has been sent on to your

office. Please furnish us with a copy of the state-

ment, as we failed to keep a copy.

As we understand, your department is a part of

the War Department. Assuming that is true, did

not the War Department determine that Irving R.

Short was not in the service, when it forced Mrs.

Short to pay to the State Department $500.00 for

shipping the body of Irving R. Short home?

Why was not Mrs. Short supplied with some ac-

count that showed whether they had or had not

used up her $500.00 %

(Page 3.)

Mrs. Short was given to understand that as there

was ''available space" in the U.S.N.S. Gaffey, no

freight charge would be imposed for the shipping

of the body.

To what office should we send a communication

on behalf of the estate of Ethel G. Short to find out

whether the whole of the $500.00 was used up ?

Kindly use air mail in reply.

We enclose air mail envelope for this purpose.

You sent back our air mail envelopes heretofore,

but time is important in this matter and we wish

you would please use the one sent herewith.

We have told you that we are willing to meet any

expense necessary to your prompt handling of the

matter, but you felt you should pay no attention to

this. If you need money for telegrams or radio-

grams, please let us know.
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We think this young man was willing to give his

life to the service and yet the mother's claim was

simply bogged down by your regulations and forms

which are protecting no one.

Yours truly,

CLARK & MORTON,

By G. CLARK,
Attorneys for Harvey Short, and Attorneys for Es-

tate of Ethel G. Short.

On July 11, 1951, the attorneys for Mrs. Short

wrote a letter to the State Department, complaining

of the delay connected with Mrs. Short's claim and

explaining that Mrs. Short had died.

On December 26, 1951, said attorneys received a

reply to the letter last mentioned which stated that

a copy of the report of the death involved had been

sent to the Veterans Administration on July 3, 1951.

The first paragraph of said letter of December 26,

1951, read:

"The receipt is acknowledged of your letter dated

July 11, 1951, concerning the death of Irving R,

Short, which occurred on August 30, 1950, at Tokyo,

Japan. You enclosed with your letter a copy of a

letter from the Veterans Administration requesting

an official report of the death of Irving R. Short,

and in this connection, a copy of the report of death

was sent to the Veterans Administration on July

3, 1951."

It took from July 11, 1951, to December 26, 1951,

to get word from the State Department that they
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had advised the Veterans Administration on July

3, 1951, that Irving Ritchie Short was dead.

Neither the attorneys for Mrs. Short or the

members of the Short family were ever furnished

with this report last mentioned. Nor is there any

form prescribed for such a report, and no regulation

required any such report. This was a death that

could be proved in the simple ordinary way.

19.

That imder date of July 11, 1951, the Veterans

Administration sent to the attorneys for Mrs. Short

a letter which acknow^ledged the receipt of their

letter of June 20, 1951, and advised the said attor-

neys that nothing w^ould be paid Mrs. Short under

the said insurance policy, but that the amount pay-

able under said policy would be paid to James

Harvey Short, hereinbefore mentioned, and Berk-

shire Industrial Farm of Canaan, New York, as

these two payees were named as contingent bene-

ficiaries in the policy ; that said letter stated

:

"As the principal beneficiary died before receiv-

ing insurance benefits, the full amount of the insur-

ance, including the monthly pa^Tnents which should

have been paid to Ethel Grace Short for the period

from the date of the Veteran's death to the date of

her death is payable to the contingent beneficiaries

in the amounts, designated by the insured."

The plaintiff alleges that the legal position last

referred to is unsupportable

—

(a) Because there was no reason for postpon-

ing the determination of the fact of Irving Short's
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death until after the date of the death of his mother,

which occurred on June 14, 1951.

(b) Because by the Insurance Act of 1946, the

provision was taken out of the law that a benefi-

ciary could acquire no right to payments under a

National Service Life Insurance policy unless he

was living and unless he actually received the pay-

ment in hand.

Plaintiff further alleges that if she, as adminis-

tratrix of the estate of Ethel Grace Short, deceased,

is not entitled to the monthly payments that accrued

on said insurance policy up to June 14, 1951, then

a proper construction of the Insurance Act of 1946

is that the whole amount impaid on the policy here-

inbefore mentioned was payable to the estate of

the insured, to wit, the Estate of Irving Ritchie

Short.

20.

That the Veterans Administration and the Direc-

tor of Dependents and Beneficiaries Claims Service

finally decided and determined on November 29,

1951, that the amounts payable on said policy were

payable equally to James Harvey Short and Berk-

shire Industrial Farm.

That plaintiff and said James Harvey Short duly

appealed from said determination to the Board of

Veterans Appeals within sixty days from said de-

cision and determination.

That on May 2, 1952, said Board affirmed the

aforesaid ruling that had been made in said case.

That in the period for taking said appeal, there
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was 110 administrator or legal representative of the

estate of said Irving Ritchie Short, deceased. Mrs.

Short had been the administratrix of the estate of

said Irving Ritchie Short up to the time of her

death on June 14, 1951, and thereupon the public

administrator of Alameda County, California, be-

came entitled to act as administrator of the estate

of Irving Ritchie Short. That, however, said public

administrator took no action to be appointed such

administrator and waived his right in favor of

James Harvey Short, who was thereupon appointed

administrator of said estate and who now is the

duly appointed, qualified and acting administrator

of the estate of said Irving Ritchie Short, deceased.

In appealing the case referred to, said James

Harvey Short did so as the holder of any and all

rights created in his favor under said policy of in-

surance. That he set forth that said Irving Ritchie

Short left no Will and that said Ethel Grace Short

was the sole heir at law of said Irving Ritchie

Short ; that said Ethel Grace Short left no Will and

that he, James Harvey Short, was the sole heir at

law of said Ethel Grace Short; that there were no

claims against the estates of said decedents and

that he was entitled to the estates of said decedents.

That such were the facts.

That this suit was begun only after exhausting

all available administrative proceedings.

21.

That a dispute exists as between the plaintiff and

the remaining defendants in this action as to the
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proper construction and effect of said insurance

policy and as to how the sums should be paid which

are payable on the insurance j^olicy herein men-

tioned and that the plaintiff is entitled to have de-

clared and determined what rights she may have

under the said insurance policy; that such a decree

is necessary to a determination of this action.

22.

That the plaintiff has made parties to this action

all persons who might have any claim to the pro-

ceeds of the insurance policy hereinbefore men-

tioned.

Wherefore, the plaintiff prays judgment declar-

ing her rights and the rights of the defendants under

said insurance policy and that plaintiff shall have

judgment upon said policy for such of the 36 equal in-

stallments as had accrued thereon prior to June 14,

1951, and that the Court shall determine the rights of

all persons under said policy and grant such other and

further order as may be proper.

Dated : June 6, 1952.

/s/ GEORGE CLAEK,
Attorney for Plaintiff,

Margaret D. Short.

CLARK & MORTON,

By /s/ GEORGE CLARK,
Also Attorneys for Plaintiff.

[Endorsed]: Filed June 6, 1952.
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[Title of District Court and Cause.]

ANSWER
Comes now the defendant, United States of

America, one of the defendants above named, and

answering Complaint of plaintiff on file herein, ad-

mits, denies, and alleges as follows:

1.

Answering paragraphs 1 and 2 of plaintiff's com-

plaint, this answering defendant admits all the al-

legations therein contained save and accept that

portion of paragraph 2 commencing on line 32, page

2, with the word, ''Said" to and including the word

"plaintiff" on line 4, page 3, and to this portion of

said paragraph this answering defendant denies,

generally and specifically, each and every, all and

singular, the allegations therein contained.

2.

Answering paragraphs 3, 4a and 4b, this answer-

ing defendant admits all the allegations therein

contained.

3.

Answering paragraph 5 of plaintiff's complaint,

this answering defendant admits all the allegations

therein contained save and except that portion of

paragraph 5 commencing on line 8, page 4, with the

word, ''That," to and including the word, "policy"

on line 13, page 4, and that further portion of para-

graph 5 beginning on line 25, page 4, with the word.
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"It," to and including the phrase, "after June 14,

1951" on line 29, page 4, to which portions of para-

graph 5, this answering defendant denies generally

and specifically, each and every, all and singular,

the allegations therein contained and the whole

thereof.

4.

Answering paragraph 6 of plaintiff's complaint,

this answering defendant does not have sufficient

information and belief as to the allegations therein

contained from line 1, page 5, beginning with the

word, "The," to and including the word, "treat-

ment" on line 22, page 5, and basing its denial on

such lack of information and belief denies generally

and specifically, each and every, all and singular,

the allegations therein contained and the whole

thereof. Plaintiff admits all the rest of the allega-

tions in paragraph 6 of plaintiff's complaint w^hich

have not been herein specifically.

5.

Answering paragraph 7 of plaintiff's complaint,

this answering defendant admits all the allegations

therein contained, save and accept that portion of

paragraph 7 which begins on line 25, page 7, with

the word, "That," to and including the word,

"thereof," on line 3, page 8, and to that portion of

paragraph 7, this answering defendant denies gen-

erally and specifically, each and every, all and

singular, the allegations therein contained and the

whole thereof.
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6.

Answering paragraphs 8, 9, 10, and 11 of plain-

tiffs' complaint, this answering defendant admits all

the allegations therein contained.

7.

Answering paragraph 12 of plaintiffs' complaint,

this answering defendant does not have sufficient

information or belief as to the allegations therein

contained and basing its denial on such lack of in-

formation and belief denies generally and spe-

cifically, each and every, all and singular, the alle-

gations therein contained and the whole thereof.

8.

Answering paragraph 13 of plaintiffs' complaint,

this answering defendant admits all the allegations

therein contained.

9.

Answering paragraph 14 of plaintiff's' complaint,

this answering defendant admits all the allegations

therein contained, save and except that portion of

paragraph 14 which begins on line 31, page 12, with

the word, "The," to and including the word, "way,"

on line 32, page 12, and to that portion of paragraph

14, this answering defendant denies generally and

specifically, each and every, all and singular, the

allegations therein contained.

10.

Answering paragraphs 15, 16, 17, and 18, this
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answering defendant admits all the allegations

therein contained.

11.

Answering paragraph 19 of plaintiffs' complaint,

this answering defendant admits all the allegations

therein contained, save and except that portion of

paragraph 19 beginning with line 26, page 17, with

the word, "The," to and including the word,

"Short" on line 14, page 18, and as to those allega-

tions, defendant denies generally and specifically,

each and every, all and singular, the allegations

therein contained.

12.

Answering paragraphs 20, 21, and 22, of plain-

tiffs' complaint, this answering defendant admits

the allegations therein contained.

13.

As a second, separate, and distinct defense to

plaintiffs' complaint, this answering defendant al-

leges that the alleged claim and dispute of the

plaintiff herein is barred by the provisions of Sec-

tion 802 (u) of Title 38 U.S.C. which reads in part

as follows:

" * * * and in any case in which * * * a designated

beneficiary not entitled to a lump-sum settlement

survives the insured, and dies before receiving all

the benefits due and payable, the commuted value

of the remaining unpaid insurance (whether ac-
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crued or not) shall be paid in one sum to the estate

of the insured: * * *."

Defendant alleges that plaintiff's decedent by the

terms and provisions of the policy of insurance is-

sued to Irving Ritchie Short under National Service

Life Insurance was not entitled to a lump sum set-

tlement.

14.

As and for a third, separate, and distinct defense

to plaintiff's complaint, this answering defendant

alleges that plaintiff herein and co-defendant James

H. Short, as administrator of the estate of Irving

Eitchie Short are barred from and not entitled to

the proceeds of National Service Life Insurance

policj^ 8-041-741 issued to Irving Ritchie Short, de-

ceased, by virtue of the provisions of Section

8.91(b) of Title 38 C.F.R. which reads:

"If the principal beneficiary of National Service

Life Insurance maturing on or after August 1, 1946,

does not survive the insured or if the principal

beneficiary not entitled to a lump-sum settlement

survives the insured but dies before payment has

commenced, the insurance shall be paid to the con-

tingent beneficiary in accordance with the provi-

sions of § 8.77."

Defendant further alleges that the insurance

policy which is the subject of the dispute of the

above-entitled matter, matured after August 1, 1946,

and further alleges that the principal beneficiary,

Ethel Grace Short, deceased, was not entitled to a
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lump sum settlement under the provisions of said

policy and further alleges that Ethel Grace Short

died before commencement of payment to her as

principal beneficiary under the terms of the policy.

Defendant further alleges that pursuant to the

provisions of the designation of beneficiary executed

by Irving Ritchie Short, deceased, on August 25,

1949, defendant, James Harvey Short, individually

and defendant, Berkshire Industrial Farm of

Canaan, New York, were designated as contingent

beneficiaries of $5,000 each of the proceeds of said

insurance policy and are entitled, pursuant to the

provisions of Section 8.91(b) of Title 38 C.F.R. to

the proceeds of the insurance policy, which is the

subject of the above-entitled matter.

Wherefore, this answering defendant prays that

plaintiff take nothing by its Complaint, that said

Complaint be dismissed, that defendants be awarded

its costs of suit herein incurred for such other and

further relief as to this court may seem meet and

proper in the premises.

/s/ CHAUNCEY TRAMUTOLO,
United States Attorney,

Attorney for Defendants.

[Endorsed] : Filed October 14, 1952.
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[Title of District Court and Cause.]

ANSWER OF BERKSHIRE
INDUSTRIAL FARM

Now comes the Defendant, Berkshire Industrial

Farm, a corporation, one of the defendants named
in the above-entitled action, and therein referred to

as "Berkshire Industrial Farm of Canaan, New
York," and answering the Complaint of the Plain-

tiff on file herein admits, denies and alleges as fol-

lows :

First Defense

1. This answering Defendant alleges that it is

now and at all the times mentioned in this Answer

or in the said Complaint it was a corporation duly

organized, created and existing under and by virtue

of the laws of the State of New York, and as such,

under the laws of the State of New York, duly au-

thorized to take by gift personal property and hold

the same for its proper purposes, and does now, and

at all the times hereinafter in this First Defense

mentioned, it did under the provisions of the Social

Welfare Law of the State of New York, possess the

general powers and was and is subject to the general

restrictions and liabilities of incorporated charitable

institutions (Book 52-A, "McKinney's Consolidated

Laws of New York," Sec. 472-e). This answering

Defendant alleges that it was sometimes known as

"Berkshire Industrial Farm of Canaan, New
York," and that on the first day of January, 1925,

and prior thereto, and ever since that date it has
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had and still has its principal place of business in

Canaan in the State of New York.

2. Answering Paragraph 1 of the Plaintiff's

Complaint, this answering Defendant admits all the

allegations therein contained, save and except that

portion of the last sentence of Paragraph 1 com-

mencing on line 9, page 2, with the word "That,"

to and including the word "death" on line 11, page

2, and to this portion of said sentence this answering

Defendant denies, generally and specifically, each

and every, all and singular, the allegations therein

contained, and the whole thereof.

3. Answering Paragraph 2 of the Plainti:ff's

Complaint, this answermg Defendant admits all the

allegations therein contained, save and except that

portion of Paragraph 2 commencing on line 32,

page 2, with the word '

' Said,
'

' to and including the

word "plaintiff" on line 4, page 3, and to this por-

tion of said paragraph this answering Defendant

denies, generally and specifically, each and every,

all and singular, the allegations therein contained,

and the whole thereof.

4. Answering Paragraphs 3, 4a, and 4b, this

answering Defendant admits all the allegations

therein contained.

5. Answering Paragraph 5 of the Plaintiff's

Complaint, this answering Defendant admits all the

allegations therein contained save and except that

portion of Paragraph 5 commencing on line 8, page

4, with the word '

' That,
'

' to and including the word
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,
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"policy" on line 13, page 4, and that further por-

tion of Paragraph 5 beginning on line 25, page 4,

with the word "It," to and including the word

"forth" on line 31, page 4, to which portions of

Paragraph 5 this answering Defendant denies, gen-

erally and specifically, each and every, all and

singular, the allegations therein contained, and the

whole thereof. This answering Defendant, further

answering Paragraph 5 of the Plaintiff's Complaint,

alleges and contends that the Estate of said Ethel

Grace Short has no right under said policy, because

Ethel Grrace Short, was at no time entitled to a

lump-sum settlement of the insurance owing on said

policy, and prior to her death on June 14, 1951,

she had failed to establish the death of her son with

evidence that was satisfactory to the Veterans' Ad-

ministration, or such as was required under its duly-

adopted rules and regulations, and in particular

such as was required under 38 C.F.R. 3.27, 3.30,

3.32, 8.52 (a), (b), (c), (d), (e) or (f), or any of

them.

6. Answering Paragraph 6 of the Plaintiff's

Complaint, this answering Defendant alleges that it

is without knowledge or information sufficient to

enable it to form a belief as to the truth of the

averments therein contained, which commence on

line 2, page 5, with the word "The" and continue

to and including the word "treatment" on line 22,

page 5. This answering Defendant admits all the

rest of the allegations in Paragraph 6 of the Plain-
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tiff's Complaint which have not been denied as

aforesaid.

7. Answering Paragraph 7 of Plaintiff's Com-

plaint, this answering Defendant admits all the al-

legations contained therein save and except that

portion of Paragraph 7 which begins on line 25,

page 7, with the word "That" to and including the

word "thereof" on line 3, page 8, and to that por-

tion of Paragraph 7 this answering Defendant de-

nies, generally and specifically, each and every, all

and singular, the allegations contained therein, and

the whole thereof. This answering Defendant, fur-

ther answering Paragraph 7 of Plaintiff's Com-

plaint, alleges that the physician's certificate

referred to in Paragraph 7 of the Complaint was

not executed under oath as required by 38 C.F.R.

3.30.

8. Answering Paragraph 8 of Plaintiff's Com-

plaint, this answering Defendant admits all the al-

legations of facts therein contained.

9. Answ^ering Paragraph 9 of Plaintiff's Com-

plaint, this answering Defendant admits all the

allegations of facts therein contained in the first

paragraph thereof commencing with the word "Un-

der" on line 26, page 8, to and including the word

"days" on line 3, page 9, and this answering De-

fendant alleges that it is without knowledge or

information sufficient to enable it to form a belief

as to the truth of the averments made in said Para-

graph 9 of Plaintiff's Complaint in the last sub-
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paragraphs thereof, coriimencing with the word
"Thus" on Ime 4, page 9, and ending with tlie w^ord

"claim" on line 17, page 9.

10. Answering Paragraphs 10, 11, 12, and 13 of

Plaintiff's Complaint, this answering Defendant

alleges that it is without knowledge or information

sufficient to enable it to form a belief as to the truth

of the averments therein contained.

11. Answering Paragrax)h 14 of Plaintiff's Com-

plaint, this answering Defendant admits all the al-

legations therein contained save and except that

portion of Paragraph 14 which begins on line 31,

page 12, with the word "The," to and including the

word "way" on the last line below line 32 on page

12, and to that portion of Paragraph 14 this answer-

ing Defendant denies, generally and specifically,

each and every, all and singular, the allegations

therein contained, and the whole thereof.

12. Answering Paragraphs 15, 16, and 17 of

Plaintiff's Complaint, this answering Defendant

admits all the allegations therein contained.

13. Answering Paragraph 18 of Plaintiff's Com-

plaint, this answering Defendant admits the allega-

tions therein on line 15, page 14, beginning with

the word- "Mrs." and ending with the figures

"1951," and alleges that it is without knowledge or

information sufficient to enable it to form a belief

as to the truth of the other averments therein con-

tained.
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14. Answering Paragraph 19 of the Plaintiff's

Complaint, this answering Defendant admits all the

allegations therein contained, save and except that

portion of Paragraph 19 beginning on line 26, page

17, with the word '

' The,
'

' to and including the word

"Short" on line 14, page 18, and to that portion of

Paragraph 19 this answering Defendant denies, gen-

erally and specifically, each and every, all and

singular, the allegations therein contained, and the

whole thereof.

15. Answering Paragraphs 20, 21, and 22 of

Plaintiff's Complaint, this answering Defendant ad-

mits the allegations therein contained.

Second Defense

1. This answering Defendant alleges that the

Complaint fails to state a claim against it or its co-

defendants upon which relief can be granted.

Third Defense

This answering Defendant alleges as follows:

1. Plaintiff's decedent, Ethel Grace Short, was

the first or primary or principal beneficiary of the

policy of insurance in the sum of $10,000.00 and

numbered 8 041 741, which is the subject of dispute

in this action, and she was such at the time of the

death of the insured thereunder, her son.

2. The said insured died in Tokio, Japan, on

August 30, 1950.

3. The said insured at the time of his death was
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not a member of the armed forces of the United

States of America.

4. By a designation of beneficiaries executed by

the insured on or about August 25, 1948, said Ethel

Grace Short was designated as the first or primary

or principal beneficiary of said policy of insurance,

and James Harvey Short, her son, individually, and

this answering Defendant were designated as con-

tingent beneficiaries of said policy of insurance in

the respective sums of $5,000.00 each, and said

James Harvey Short, individually, and this answer-

ing Defendant, at the time of the death of said

insured were such contingent beneficiaries.

5. By the terms and provisions of said policy of

insurance, the insured theremider had not elected

or provided, nor had he ever elected or provided for

a lump-sum settlement for his mother, Ethel Grace

Short, for any insurance which might become pay-

able to her; and said Ethel Grace Short was not

entitled to a lump-sum settlement of such insurance.

6. The said Ethel Grace Short survived said in-

sured but died later on June 14, 1951, and before

payment of said insurance had commenced.

7. The said policy of insurance matured after

August 1, 1946.

8. The said contingent beneficiaries of said pol-

icy of insurance, James Harvey Short and this

answering Defendant, survived the insured and sur-

vived said Ethel Grace Short and are still surviving

and in being.
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9. The Veterans' Administration, since the death

of said Ethel Grace Short, has decided that the two

contingent beneficiaries of said policy of insurance

are entitled to receive the said insurance in the re-

spective sums of $5,000.00 each, and this decision

was later affirmed before the commencement of this

action by the Board of Veterans' Appeals.

10. All the facts recited above are admitted in

the averments made in the Complaint of the Plain-

tiff on file in this action.

11. Under these facts so admitted, James

Harvey Short, individually, and this answering De-

fendant, under the terms and provisions of said

IDolic}^ of insurance, were and are entitled to receive

all of such insurance in equal shares as authorized

by the provisions of Sec. 802 (t) and Sec. 802 (u) of

Title 38 U.S.C, and by the provisions of 38 C.F.R.

8.91(b).

12. The said Ethel Grace Short, the claimant for

said insurance, had the burden of proving her claim,

and prior to her death she had presented no evi-

dence of the death of the insured that was satis-

factoiy to the Veterans' Administration or that met

the reasonable standards required by their regula-

tions, duly authorized by law, and in particular,

38 C.F.R. 3.27, 3.30, 3.32, 8.52(a), (b), (c), (d), (e)

and (f).

13. This answering Defendant is now and at all

the times hereinabove mentioned it was a corpora-

tion duly organized, created and existing under and
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by virtue of the laws of the State of New York,

and as such under the laws of the State of New
York it was duly authorized to take by gift personal

property and hold the same for its proper uses and

purposes, and does now and at all the times herein-

above mentioned it did, under the provisions of the

Social Welfare Law of the State of New^ York, pos-

sess the general powers and was and is subject to the

general restrictions and liabilities of incorporated

charitable institutions (Book 52-A "McKinney's

Consolidated Laws of New York," Sec. 472-e, 472-f,

472-p,472-q).

Wherefore, this answering Defendant prays that

Plaintiff take nothing by her Complaint, that said

action be dismissed, that Defendants be awarded

their costs of suit herein incurred, that the decision

of the Veterans' Administration as affirmed by the

Board of Veterans' Appeals as alleged in said Com-

plaint be approved by this Court, and for such

other and further relief as to this Court may seem

meet and proper.

Dated: May 29, 1953.

WEIGHT & LARSON,

By /s/ RANDELL LARSON,
Attorneys for Defendant,

Berkshire Industrial Farm.

[Endorsed]: Filed May 29, 1953.
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[Title of District Court and Cause.]

ANSWER OF DEFENDANT, JAMES HARVEY
SHORT, INDIVIDUALLY AND AS AD-
MINISTRATOR

Comes now the defendant, James Harvey Short,

appearing individually and as Administrator of the

Estate of Ir\dng Ritchie Short, deceased, and an-

swers the Complaint on file herein and admits and

alleges, as follows:

1.

Defendant alleges that he is the duly appointed,

qualified and acting Administrator of the Estate of

Irving Ritchie Short. That the decedent last named

was also known as Irving R. Short and also known

as Irving Short. That said Irving Ritchie Short

was the same person whose life was insured under

that certain National Service Life Insurance policy

which is nimibered 8-041-741 and which is dated

February 15th, 1943, and which is described in

Paragraphs 1, 2, and 3 of the Complaint herein.

That Irving Ritchie Short died on August 30th,

1950.

That Ethel G. Short, named in said insurance

policy as the primary beneficiary thereof, died on

June 14th, 1951, and that she, the said Ethel G.

Short, was the mother of and the sole heir at law

of said Irving Ritchie Short.

That the plaintiff herein is the duly appointed,

qualified and acting Administratrix of the Estate

of Ethel G. Short, deceased.



vs. Margaret D. Short, Etc. 49

That the defendant, James Harvey Short, is the

sole heir at law of said Irving Ritchie Short, de-

ceased.

2.

Defendant hereby refers to the allegations of the

Complaint herein which are numbered 1 to 22, in-

clusive, and he hereby admits all of the allegations

of the complaint so referred to and he alleges the

same to be true.

Wherefore, the defendant prays that judgment

be entered herein declaring the rights of all the

defendants in this case under the insurance policy'

mentioned and described in Paragraphs 1, 2, and 3

of the Complaint herein, and first that it shall be

determined that the defendant, as Administrator of

the Estate of Irving Ritchie Short, deceased, is en-

titled to the entire amount payable under the said

policy of insurance and secondly that, if it is not

so determined, then that it shall be determined that

the estate of Ethel G. Short is entitled to payments

on said claim in equal monthly installments in ac-

cordance with the claim described in Paragraph 11

of the Complaint, such pajnnents to run from the

death of Irving Ritchie Short, on August 30th, 1950,

to the death of said Ethel G. Short on June 11, 1951,

and that in any event said James Harvey Short is

individually entitled to recover one-half of the

amount of said policy not payable to the estate of

said Ethel G. Short, deceased, and further that the

Court shall grant such other relief as may be

proper.
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Dated: May 29th, 1953.

/s/ F. V. CORNISH,

Attorney for Defendant, James Harvey Short, In-

dividually and as Administrator.

Duly verified.

Service of Copy acknowledged.

[Endorsed] : Filed June 1, 1953.

[Title of District Court and Cause.]

AMENDMENT OF ANSWER OF BERKSHIRE
INDUSTRIAL FARM, DEFENDANT

Now comes the Berkshire Industrial Farm, a cor-

poration, one of the Defendants in the above-en-

titled action, and, with the written consent of the

Plaintiff herein, the adverse party, first had and

obtained and filed herein, amends its Answer now
on file in said action by amending the first sentence

in paragraph 5 of its First Defense so that said first

sentence shall hereafter read as follows, to wit:

"5. Answering Paragraph 5 of the Plaintiff's

Complaint, this answering Defendant admits all the

allegations therein contained, save and except that

portion of Paragraph 5 commencing on line 8, page

4, with the word '

' That,
'

' to and including the word

"policy" on line 13, page 4, and that further por-

tion of Paragraph 5 beginning on line 25, page 4,

with the word "It," to and including the word
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"unreasonable" on line 29, page 4, to which por-

tions of Paragraph 5 this answering Defendant de-

nies, generally and specifically, each and every, all

and singular, the allegations therein contained, and

the whole thereof."

and so that the remainder of said paragraph 5 of its

First Defense shall not be affected by this Amend-

ment.

Dated: June 17, 1953.

WRIGHT & LARSON,

By /s/ RANDELL LARSON,
Attorneys for Said Defendant, Berkshire Industrial

Farm.

Affidavit of Service by Mail attached.

[Endorsed] : Filed June 17, 1953.

[Title of District Court and Cause.]

STIPULATION OP FACTS AND FOR HEAR-
ING AND SUBMISSION OF CASE PUR-
SUANT TO STIPULATION

It Is Stipulated by the parties to the above cause

that the facts admitted by the pleadings and the

facts hereinafter set out are true and that their

rights depend upon and shall be determined by the

Court therefrom. Should it appear that any fact

admitted by the pleadings is at variance with a fact

herein stipulated to, the admission of the pleadings

shall be controlling.
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It is not intended by this stipulation that the de-

fendants admit to any legal conclusions which would

estop them from denying the right of plaintiff or

asserting the rights of defendants to the proceeds

of the insurance policy referred to in the com-

plaint.

The defendants reserve the right to object to any

of the facts herein recited upon the grounds that

such facts are not relevant, nor material to a de-

cision in the case.

The facts stipulated to are as next set out.

Item 1

:

Irving Ritchie Short w^as a veteran of World

War II.

He died on August 30th, 1950.

Prior to his death he had been honorably dis-

charged from the United States Army and he was

not a member of the armed forces of the United

States at the time of his death. At the time of his

discharge from the army he had the rank of Cap-

tain.

He was sometimes referred to as Irving R. Short

and sometimes as Irving Short.

Item 2

:

At the time of the veteran's death, there was in

effect upon his life a National Service Life Insur-

ance Policy of $10,000.00, which policy is the basis

of the claims of the respective parties to this case.

The policy became effective Januarj^ 1, 1943.
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A copy of said policy is set out in Paragraph 3

of the Complaint.

The policy designated Mrs. Ethel Grace Short,

the mother of the insured, as principal beneficiary.

Mrs. Ethel Grace Short was sometimes referred

to as Mrs. Ethel G. Short or as Mrs. Ethel Short or

as Ethel Short. At times she is referred to herein

as Mrs. Short.

Mrs. Short had one other son, who is still living

and whose name is James Harvey Short. He is also

known as James H. Short or as Harvey Short.

Item 3

:

Before his death, the insured duly designated as

equal contingent beneficiaries under said policy the

following

:

James Harvey Short, his brother, and Berkshire

Industrial Fann of Canaan, New York.

Said James Harvey Short is still living.

Said Berkshire Industrial Farm of Canaan, New
York, was and is qualified to be a contingent bene-

ficiary under said insurance policy.

Item 4:

The insured did not make any election as to the

manner in which a beneficiary receiving a payment

of an amount under said policy should receive such

payment.

Item 5:

Ethel G. Short died on June 14, 1951, which was

before it was determined by the officials of the Vet-
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erans Administration having authority to pass on

her claim under said policy that her son, Irving

Eitchie Short, was dead.

Tlie plaintiff, Margaret D. Short, is the Adminis-

tratrix of the Estate of said Ethel Grace Short,

deceased. Letters of Administration on said estate

were duly issued to said Margaret D. Short on July

3rd, 1951, and they are still in effect. She is the wife

of James Harvey Short.

Item 6:

Said James Harvey Short is Administrator of the

Estate of Irving Ritchie Short, Deceased. Letters

of Administration on said estate were duly issued

to said James Harvey Short on April 10, 1952, and

they are still in effect.

Item 7:

Said Ethel Grace Short was the sole heir at law

of the son, Irving Ritchie Short.

And James Harvey Short is the sole heir at law

of his mother, Ethel Grace Short.

Both the son and the mother died intestate. No
distribution has occurred in either estate and no

order has been made in either estate purporting to

aifect any right under said insurance policy.

Item 8:

As stated, said Irving R. Short died on August

30, 1950. He died in a United States Army Hospital

in Tokio, Japan, in which hospital he was at the

time receiving medical treatment for polio. He had
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been hospitalized and placed in said hospital under

the following circumstances:

On the outbreak of hostilities in Korea, he had

gone from Formosa to Tokio and he had there duly

applied to enter again into active service in the

army in Tokio. This required a medical examina-

tion by the army authorities in Tokio. This was

duly arranged for. On the making of this exami-

nation, it was ascertained by the physician making

the examination that the applicant was seriously

ill; that his symptoms indicated that he had polio

and that he required immediate hospitalization and

medical treatment. His brother, James Harvey

Short, who was in the army and was in Tokio on the

way to Korea at the time, was advised as to his

brother's condition. It was at once agreed that

necessary medical treatment of the applicant could

be provided in Tokio only in one of the hospitals

then being maintained by the United States Army
in Tokio. The army authorities at once permitted

the placing of the applicant in an army hospital,

where he was treated by the physicians in charge

up to the time of his death. The patient grew rap-

idly worse and he died from polio within a few

days after entering the hospital.

The army immediately sent to the mother, Ethel

G. Short, a telegram addressed to her home at 1386

Euclid Avenue, Berkeley, California. This telegram

was dated August 30, 1950, and was delivered on

August 31, 1950. It was in the form employed by

the United States Army in giving notice to parents
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of the death of a son, who dies when in the service.

It read, as follows

:

1950, Aug. 31, P.M.

San Francisco, Calif., 31, 350P.

OA522.

O.SFC853 Govt. PD-WUX.

Mrs. Ethel M. Short,

1386 Euclid Ave., Berkeley, Calif.

From AGAO-C Signed Witsell the Adjutant Gen-

eral the Secretary of the Army Regrets to Inform

You That Your Son Irving R. Short Died 30 August

in Tokyo Japan PD He Was Hospitalized in Tokyo

on 26 August Seriously 111 With Poliomyelitis PD
My Sympathy Is With You in Your Bereavement.

THE ADJUTANT GENERAL,
Washington D. C, 3120572.

The son, Harvey Short, requested that the body

of the applicant should be shij^ped home to Berke-

ley, California. Thereupon the officials of the De-

partment of the Army who attended to such matters

raised the question as to whether they could have

anything to do with shipping the body and whether

the shipping of the body could be at government

expense. It was determined that the shipping could

not be a governmental expense and the matter of

arranging for the payment of this expense was re-

ferred to the State Department. Thereupon the

State Department wrote to the mother, Ethel Short,

what was called a speed letter, which stated that
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since the sending of the telegram of August 30,

1950, hereinbefore mentioned, the army had defi-

nitely established that the decedent, Irving R.

Short, was not a member of the armed forces at

the time of his death and that as a result, the matter

of preparing and shipping Irving Short's body had

been referred to the State Department and that as

American Consular offices did not have fmids for

the preparation and disposition of remains of pri-

vate American citizens, Mrs. Short would have to

provide the expense of preparation and shipment of

her son to the United States for interment and that

she should send a draft in the sum of $400.00, pay-

able to the Secretary of State, to meet expenses and

should give the name and address of the undertaker

who would receive the body. The following is a

copy of said speed letter:

Department of State

Washington 25, D. C.

Speedletter

Sept. 20, 1950.

Date September 20, 1950.

Speedletter to:

Mrs. Ethel Short,

1386 Euclid Avenue,

Berkeley, California.

Reference is made to the telegram sent to you by

the Department of the Army on August 31, 1950,
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informing you of the death of your son Irving R.

Short on August 30, 1950, in Tokio, Japan. The

Department of the Army has made a thorough in-

vestigation of its records, both in the United States

and Japan, and it has been definitely established

that Mr. Short was not a member of the Armed
Forces at the time of his death, and as a result the

matter has been referred to this Dept. for final

disposition of the remains.

You will understand of course that American

consular officers do not have the funds for the prep-

aration and disposition of the remains of private

American citizens who die within their consular

jurisdiction. Therefore it will be necessary for you

to make a deposit with the Dept. to cover any ex-

penses incurred in connection with the preparation

and eventual disposition of the remains. If it is

your desire to have your son's body returned to the

U. S. for interment, it is suggested that you forward

to this Dept. a certified check, bank draft or postal

money order for $500, payable to the Secretary of

State of the U. S. It will be necessary also for you

to furnish also the name and address of the under-

taker to whom the remains are to be consigned. On
the other hand if it is your desire that the remains

are to be interred locally, the Department will re-

quest the appropriate American conselor officer in

Japan to obtain estimate of such costs for submis-

sion to you. Any unexpended balance of your de-

posit will be returned to you; however if the ex-
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penses exceed the amount of your deposit, an addi-

tional deposit will be required.

The Dept. will appreciate a prompt attention to

this matter.

Sincerely yours,

For the Secretary of State:

FRANCIS E. FLAHERTY,
Assistant Chief, Division of

Protective Services.

By air-mail letter dated September 23, 1950, said

Ethel G. Short sent the $400.00 in compliance with

the aforesaid speed letter. This air-mail letter in-

structed that the undertaker who would receive the

body would be Albert M. Brown & Co., an Oakland

undertaker. The State Department thereupon

shipped the remains of Irving R. Short to the

Presidio in San Francisco, California. The body

was shipped aboard the United States ship, the

General Gaffey. It was buried in Berkeley by the

Oakland undertaker, Albert M. Brown & Co., the

funeral services being held in Berkele.y, California.

Item 9

:

About September 15, 1950, said Ethel Grace Short

ascertained that her son, Irving Ritchie Short, had

procured the insurance policy hereinbefore men-

tioned. However, she was unable to find the policy

itself. On or about the date last mentioned, she

phoned to the District Office of the Veterans Ad-

ministration, in Oakland, California, about the pol-
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icy and she was advised to call at said office and

bring the telegram dated August 30, 1950, which is

hereinbefore mentioned and which in the Com-

plaint is referred to as a radiogram. She was ad-

vised that if the policy was lost, that would not af-

fect the claim. A relative of Mrs. Short then called

at the said office and was provided with a form of

an insurance claim under said policy. This claim

was filled out by Mrs. Short and, together with said

telegram, was left at the Oakland office on or about

September 25, 1950. Said Oakland office had the

number of the insurance policy referred to.

Item 10:

On or about October 18, 1950, Mrs. Short received

from said District Office a post card stating that the

files regarding said claim had been forwarded to

the Central Office of the Veterans Administration

in Washington, D. C.

Said files included the original of said telegram.

Item 11:

Near the end of October, 1950, Mrs. Short em-

ployed Clark & Morton, attorneys at law, having

offices in Berkeley, California, to aid her in attend-

ing to her claim upon the policy.

Item 12

:

Under date of November 1, 1950, said attorneys,

acting for Mrs. Short, wrote the Veterans Adminis-

tration in Washington, D. C, stating that, accord-

ing to the post card received by Mrs. Short, the
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records relating to her claim had been sent to the

Central Office of the Veterans Administration in

Washington.

This letter also explained that at the outbreak oi'

the Korean War, the insured, Irving Ritchie Short,

had gone from Formosa to Tokio to again enter into

the service of the United States Army and that on

taking his medical examination, he was found to be

afflicted with polio and was placed in the United

States Army Hospital in Tokio, Japan, for treat-

ment, where he died within a few days.

This letter from the attorneys stated that Mrs.

Short was not well and it requested that her claim

should be given special attention.

At this time Mrs. Short did not know that the

policy of insurance had been changed or supple-

mented so as to specify as beneficiaries the contin-

gent beenficiaries hereinbefore mentioned, Item 3.

Item 13

:

The Veterans Administration, in reply to the let-

ter from the attorneys last mentioned, sent a letter

dated November 17, 1950. This letter was sent to

Mrs. Short and called attention to the fact that the

claim which she submitted had not been signed.

The letter stated, in substance, that Mrs. Short

should sign a claim on what is known as Form

8-355-C, a copy of which was enclosed, and that on

Form 8-150-a, copy of which was enclosed, she

should indicate the type of settlement which she

elected to have upon such claim.
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Item 14:

These forms were promptly filled out by Mrs.

Short and signed by her and they were forwarded

to the Veterans Administration, Washington, D. C,

Attention of R. J. Hinton, Director, Dependents

and Beneficiaries Claims Service, with a letter from

Mrs. Short's attorneys dated November 24, 1950.

Neither Mrs. Short nor her attorneys were ad-

vised of any objection to the form of contents of the

claim last mentioned.

Item 15:

The statement signed by Mrs. Short as to the pay-

ments which she desired to have made to her under

the policy declared that she desired that these pay-

ments should be made in 36 equal monthly install-

ments, but that payment should be made as much

more rapidly as was permissible.

Item 16:

Mrs. Short found the insurance policy herein-

before referred to and on October 9, 1950, it was

promptly mailed to the Veterans Administration,

Washington, D. C, with an air mail letter sent by

Mrs. Short's attorneys.

Item 17

:

Mrs. Short wrote a letter dated October 5, 1950,

to the Adjutant General of the United States Army,

wherein she claimed that the expense of shipping

home the remains of her son, Irving Ritchie Short,

should not have been inflicted upon her; that she
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understood that he had gone from Formosa to

Tokio under an order issued by the War Department.

She urged that he was in or was virtually in the

service before he died.

Under date of December 6, 1950, Edward F. Wit-

sell, Major General, U. S. A., then Adjutant Gen-

eral, wrote Mrs. Short in response to the letter last

mentioned, stating that Irving Short had not re-

entered the United States Army at the time of his

death and that there was no authority for the De-

partment of the Army to reimburse Mrs. Short for

expenses incurred incident to his death. This letter

concluded with the following statement

:

"Your son's remains are being returned to the

United States aboard the U. S. N. S. General Gaf-

fey, which departed from Yokohama, Japan, on

December 2, 1950, and is scheduled to arrive at the

San Francisco Port of Embarkation, Fort Mason,

California, on or about 12th December, 1950. His

remains were shipped on space available basis

which will relieve you of paying the cost of ocean

transportation."

Item 18:

Under date of December 22, 1950, the Veterans

Administration, in response to an inquiry from the

attorneys for Mrs. Short relative to her claims, sent

a letter to said attorneys, which was upon a printed

form and which contained the following:

"This matter is receiving our attention. Further

action awaits evidence which is being obtained by

this office."
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The following printed sentence was also checked :

"You will be further advised at the earliest pos-

sible date."

Item 19

:

On January 18th, 1951, the attorneys for Mrs.

Short wrote the Veterans Administration saying

that Mrs. Short had heard nothing further in regard

to the claim.

On February 21st, 1951, the attorneys for Mrs.

Short sent to the Veterans Administration a similar

letter.

Under date of March 5th, 1951, the Veterans Ad-

ministration sent to said attorneys a form letter

acknowledging the receipt of the two preceding let-

ters and inviting attention to the printed language

marked with crosses. This language was, in sub-

stance, the same as that hereinbefore mentioned in

the prior form letters. This form letter last men-

tioned contained also the following:

"Action on this claim is pending receipt of an

official report of death from the Service Depart-

ment. '

'

Item 20:

Under date of March 31, 1951, the attorneys for

Mrs. Short mailed a letter to the Veterans Admin-

istration containing the following

:

"Your letter dated March 5, 1951, which was in

response to our letter of Feb. 18, 1951, certainly does
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not offer much comfort to this young man's mother,

who is seriously ill and who, we feel, is entitled to

know the cause of the delay. All that your letter of

March 5, 1951, states is

:

'' '6. Action on this claim is pending receipt

of an official report of death from the Service

Department.

'

*' Wliat is the real point of the objection here, and

can we not do something here at this end in supply-

ing the information that your office needs %
'

'

Item 21

:

Mrs. Short herself mailed a letter to the Vet-

erans Administration dated April 1, 1951, and she

received a reply to this letter dated April 24, 1951,

reading as follows

:

April 24, 1951.

Mrs. Ethel G. Short,

1386 Euchd Avenue,

Berkeley 8, California.

Dear Mrs. Short:

Reference is made to your letter of April 1, 1951,

enclosing letter dated October 26, 1950, from Col.

Washington M. Ives, Jr., Executive, General Head-

quarters, Far East Command, and letter dated Sep-

tember 11, 1950, from the Chinese Embassy, Wash-

ington, D. C.

Before settlement of the $10,000 National Service

Life Insurance may be made to you as beneficiary

of the above-named veteran, it is necessary under

Veterans' Administration regulation that there be
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of record proof of death of the above-named vet-

eran. This office is endeavoring to obtain an official

report of death from the Service Department, how-

ever, it seems that the delay in furnishing the same

is due to the fact there is a question as to whether

or not the above-named veteran was in the military

service at the time of his death. If the above-named

veteran was not in the military service at the time

of his death, it will be necessary that you obtain

proof of death through the State Department,

Washington, D. C.

Upon receipt of information requested by this

office from the Service Department relative to a

report of death of the above-named veteran, further

consideration will be given your claim and you will

be advised.

Returned herewith are the letters you enclosed

as requested.

Very truly yours,

R. J. HINTON,
Director, Dependents and Beneficiaries Claims

Service.

Item 22

:

In a letter dated May 15, 1951, mailed to the

Veterans' Administration, the attorneys for Mrs.

Short stated:

"We are writing you again on behalf of Mrs.

Ethel G. Short."
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This letter explained that the attorneys had been

endeavoring to help Mrs. Short obtain action upon
her claim. This letter contained the following:

*' Everybody knows the boy is dead. The State

Department, after great delay, finally shipped the

body. He was buried here through Funeral Director

Albert M. Brown & Co. We can supply you with proof

of the burial. '

^

This letter last referred to, dated May 15, 1951,

also contained the following:

*'In fairness to Mrs. Short, it appears that action

on this claim is bogged down by a purely technical

question of procedure and, as we construe your let-

ter, a decision must first be reached as to whether

Irving Short was in the military service, and then

apparently the question of some type of follow-up

proof as to death must originate out of the War
Department, but if it is determined that Irving R.

Short was not in the military service, then the proof

of death must be supplied by the State Department.

Of course, so far as this death claim is concerned,

the material fact is that Irving Short is dead."

Item 23

:

With the said letter, dated May 15, 1951, the at-

torneys for Mrs. Short mailed to the Veterans' Ad-

ministration a Certificate executed by the physician

of the Army Hospital, where Irving Short died.

The form for this certificate had been procured by

Mrs. Short from the Prudential Insurance Com-
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pany of America, as it was thought that the com-

pany last mentioned would require a physician's

certificate as a part of the proofs of death upon a

policy which the decedent was carrying in said

company in favor of his mother. Said company,

however, accepted a copy of the telegram of August

30, 1950, as proof of death. A copy of this Certificate

is as follows:

Proofs of Death—Physician's Statement

to Be Obtained by Claimant

The Prudential Insurance Company of America

Full Name of Insured : Short, Irving R.

Home Address: 1386 Euclid Avenue, Berkeley,

California.

Immediate Cause of Death: Poliomyelitis, anterior,

acute, paralysis of arms, spinal, legs, abdomen

and neck.

Duration: 26 August, '50, to 30 August, '50.

Date of Death: August 30, 1950.

Date of Birth or Age Attained at Death: 28.

Place of Death (If Hospital or Institution, Give

Name) : 361st Station Hospital, APO 1055.

Date of First Treatment for Last Illness: 26

August, '50.

Date of Last Treatment: 30 August, '50.

I hereby Certify that the Information in this
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statement is Complete and True to the best of my
knowledge and belief.

Signature

:

ROBERT S. CHESTNUT, M.D..

(Or Robert S. Cbestreet),

(Illegible Signature),

361st Station Hospital, APO 1055, c/o PM, San

Francisco, California.

This physician's certificate was not executed

under oath as required by 38 C.F.R. 3.30. (Code of

Federal Regulations.)

Neither Mrs. Short or her attorneys were ad-

vised of any objection to the form of said certificate.

They did not supply to the Veterans Administration

information in support of the claim of Mrs. Short

other than as shown by this stipulation or the ad-

missions of the pleadings.

Item 24:

On June 18, 1951, said Veterans Administration

sent to the attorneys for Mrs. Short a letter, which

letter recited that a report from the Army states

that Irving Ritchie Short was not in active service

at the time of his death and that a report of death

was not available at "that office."

The letter also contained the following:

"As previously stated, an official report of death

is required before this insurance may be settled.

The Veterans Administration has this date re-

quested an official report of death from the State
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Dei^artment. When this evidence is on file, prompt
action will be taken on the claim."

Item 25:

On June 14, 1951, Mrs. Short died, and, on Jmie

20, 1951, the attorneys mailed a letter to the Vet-

erans Administration advising them of that fact.

Item 26:

On July 3, 1951, the State Department sent to

the Veterans Administration an official report of

the death of said Irving Ritchie Short.

Item 27

:

By letter, dated July 11, 1951, the Veterans Ad-

ministration advised the attorneys for Mrs. Short

as follows:

'*As the principal beneficiary died before receiv-

ing insurance benefits, the full amount of the insur-

ance, including the monthly payments which should

have been paid to Ethel Grace Short for the period

from the date of the Veteran's death to the date of

her death is i)ayable to the contingent beneficiaries

in the amounts designated by the insured."

This decision of the Veterans Administration was

appealed by plaintiff to the Board of Veterans Ap-

peals, which Board, on May 2, 1952, affirmed the

decision.

Item 28

:

Before this suit was filed, the proceedings men-

tioned in Paragraph 20 of the Complaint occurred.

The allegations of said paragraph and of Paragraph

21 of the Complaint are true.
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Item 29

:

The allegations of Paragraph 4a, as to the resi-

dences of the parties therein referred to, are true.

Dated: April 8th, 1954.

CLARK & MORTON,

By /s/ GEORGE CLARK,
GEORGE CLARK,

Attorneys for Plaintiff, Margaret D. Short, as Ad-

ministratrix of Estate of Ethel Grace Short,

Deceased.

/s/ FRANK y. CORNISH,
Attorney for Defendant, James Harvey Short, In-

dividually and as Administrator.

/s/ RANDELL LARSON,
Attorney for Defendant,

Berkshire Industrial Farm.

[Endorsed]: Filed April 19, 1954.

[Title of District Court and Cause.]

MEMORANDUM OPINION

Murphy, D. J.

This is an action contesting a Veteran Adminis-

tration's ruling concerning the disposition of the

proceeds of a National Service Life Insurance policy.

Jurisdiction is invoked under Section 14 of the

Insurance Act of 1946.1

^All footnotes appear in Appendix.
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The facts were stipulated. They need be set out

only briefly. Irving Short died in Japan on August

30, 1950. He had in effect a Ten Thousand Dollar

($10,000) policy of National Service Life Insur-

ance. His mother, Ethel Short, was the principal

beneficiary. She was not entitled to a lump-sum pay-

ment of the proceeds. Harvey Short, Irving 's

brother, and Berkshire Industrial Farm of Canaan,

New York, were equal contingent beneficiaries. On
September 25, 1950, Mrs. Short filed claim with the

Veterans' Administration for the proceeds of the

policy. Mrs. Short died on June 14, 1951. The Vet-

erans' Administration did not receive the re]3ort of

death of the insured it required from the State

Department until July 3, 1951. Mrs. Short and her

attorneys had previously sent to the Veterans' Ad-

ministration a telegram which she had received from

the Adjutant General, Department of the Army,

Washington, D. C, stating that her son, Irving, was

dead. They had also sent a certificate which was

accepted by the Prudential Life Insurance Com-

pany for pajanent on that company's policy on

Irving 's life.

On November 29, 1951, the Veterans' Administra-

tion, through the Dependents and Beneficiaries

Claims Service, ruled that the estate of Mrs. Short,

the principal beneficiary, was entitled to no part of

the proceeds and that the contingent beneficiaries

were each entitled to one-half. This ruling was

affirmed by the Board of Veterans' Appeals. Suit

was brought by the estate of Mrs. Short joining the
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United States, the estate of the insured and the

two contingent beneficiaries as defendants.

It is clear that had the insured died prior to

August 1, 1946, the ruling of the Veterans' Adminis-

tration would be correct.2 The National Service Life

Insurance Act of 1940 provided explicitly in Sec-

tion 602 (i), (j) and (k) that: (a) The right of any

beneficiary to payment of any installments shall be

conditioned upon being alive to receive them; (b)

No person shall have a vested right to payment;

and (c) No installments shall be paid to the heirs

or legal representatives of the insured or of any

beneficiary.3 But important and far-reaching

changes applicable to insurance maturing after

August 1, 1946, were made by the Insurance Act of

1946.4

The restrictions on the permissible classes of

beneficiaries were removed.^ Lump-sum settlements

were made available to beneficiaries at the option

of the insured.^ Sections 602 (i), (j) and (k) were

amended by adding after each section:

''The provisions of this subsection shall not

be applicable to insurance maturing after

[August 1, 1946]. "7

A new subsection, 602 (u), w^as added^ which in

turn was amended in 1949,^ so that as that section

applies to this policy it reads

:

"With respect to insurance maturing on or

subsequent to August 1, 1946, in any case in

which the beneficiary is entitled to a lump-sum
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settlement but elects some other mode of set-

tlement and dies before receiving all the bene-

fits due and payable under such mode of set-

tlement, the present value of the remaining

unpaid amount shall be payable to the estate

of the beneficiary; and in any case in which no

beneficiary is designated by the insured, or the

designated beneficiary does not survive the in-

sured, or a designated beneficiary not entitled

to a lump-sum settlement survives the insured,

and dies before receiving all the benefits due

and paj^able, the commuted value of the re-

maining unpaid insurance (whether accrued or

not) shall be paid in one sum to the estate of

the insured: Provided, That in no event shall

there be any payment to the estate of the in-

sured or of the beneficiary of any sums unless

it is shown that any sums paid will not

escheat. "10

The Veterans' Administration, pursuant to its

general rule making authority under the Act,ii

promulgated the following regulation:

"If the principal beneficiary of National

Service Life Insurance maturing on or after

August 1, 1946, does not survive the insured

or if the principal beneficiary not entitled to

a lump-sum settlement survives the insured but
j

dies before payment has commenced, the in-

surance shall be paid to the contingent bene-

ficiary in accordance with the provisions of]

Sec. 8.77. (Emphasis added.) 12
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This regulation specifically covers the case before

me. Its effect is critical. Although the problems of

the scope of review of Administrative regulations

have plagued the courts; here, the Veterans' Ad-

ministration ruling is made expressly reviewable. i^

There is no question of fact involved. The problem

is solely one of law. Nor does the legal question

require any special administrative experience or

technical proficiency.

The problem of whether this regulation is legisla-

tive or interpretive, and the incident problems of

my power to review its correctness, is solved by

United States v. Zazove, 334 U. S. 602, 68 Sup. Ct.

Rep. 1284 (1948). The Supreme Court there read

a 1946 Amendment^'* designed to eliminate the

finality of the decisions of the Veterans' Adminis-

tration^^ as "indicative of Congressional concern

that the regulations of the Veterans ' Administration

be subject to more than a casual judicial scrutiny

when they are based upon a controverted construc-

tion of the statute. "1^ Such regulations are ''not

automatically to be deemed valid merely because

not plainly interdicted by the terms of the par-

ticular provisions construed. "^"^

The Veterans' Administration regulations in-

volved in Zazove were reviewed as if the regulations

were interpretive. They more closely approached

legislative regulations than the regulation involved

in this case.18

Accordingly, I have carefully examined the

statute as a whole, its historical setting and pur-
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pose and its legislative history with a view toward

testing the validity of the regulation. I recognize

that ascertaining legislative intent^^ is not an easy

problem and that "he who supposes that he can be

certain of the result, is the least fitted for the at-

tempt. "20 Nevertheless, this is a judge's function

and duty. The result is important in administering

National Service Life Insurance.

The statute must take meaning from its historical

setting.2i War risk insurance legislation has a long

history extending continuously from the First

World War to the present date. The provisions of

the various Acts are set out in U. S. v. Henning,

344 U. S. 66, 71, 72 and need not be repeated here

except to state that the Acts show a clear pattern

of Congressional policy: Statutes enacted in war

crises narrow the range of beneficiaries and put

stringent limitations on the rights of estates to take.

Peace-time legislation broadens both the class of

permissible beneficiaries and the rights of estates

to take.

The purpose of the 1946 Amendment was to place

National Service Life Insurance on a peace-time

basis;22 to remove restrictions placed in the 1940

Act which drastically limited payments of insur-

ance proceeds because of the added war-time haz-

ards.23 With the war-time hazards ended, the

Insurance Fund was to be like that of other Mutual

Companies.24 National Service Life Insurance was

to conform more readily with the provisions of com-

mercial insurance.25



vs. Margaret D. Short, Etc. 77

With this general purpose behind us—what does

Section 602 (u) jorovide?

Read with complete literalness the proceeds of the

insurance go to the estate of the insured. "A desig-

nated beneficiary not entitled to a lump-sum settle-

ment (Ethel Short) [died] before receiving all the

benefits due and payable." But this reading of the

statute would exclude the possibility of a contingent

beneficiary taking anything after the death of the

principal beneficiary. The statute does not require

this result. Let us look at the legislative history

of the Act. Whatever the present inviolability of

the plain meaning rule^^ the statute is not so clear

as to render an inquiry into the legislative history

unnecessary. The three contingencies upon which

the estate of the insured takes are quite reasonably

read as covering situations where no beneficiary is

alive to take the remaining proceeds of insurance.

While the act does not specifically set out the right

of contingent beneficiaries, Section 602 (t) 27 speaks

of payment to the "first beneficiary." This implies

the possible existence of a second. The 1940 Act

was construed as recognizing the right of a con-

tingent beneficiary to take after the death of the

principal beneficiary.^^ I find nothing in the 1946

Act which would indicate that this result w^as meant

to be changed.

The legislative history of the 1949 Amendments

to Section 602 (u) makes it clear that the section

was not intended to place the unpaid balance in the

estate of the insured when there were contingent

beneficiaries still living.29
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This brings us to the question of whether the

estate of the principal beneficiary is entitled to

those payments which accrued^ during her lifetime

but which were not paid, as against the claims of

the contingent beneficiaries. The question is whether

the Act requires, as to insurance matured after

August 1, 1946, that the principal beneficiary be

alive in order to receive payment as against the

contingent beneficiaries.

I take it as self-evident that the provisions of

Section 602 (i), (j) and (k) do not require it. They

.are expressly inapplicable to this policy. Nor do I

find any other provision in the 1940 Act which

would require it. The Veterans' Administration rul-

ing that Mrs. Short's estate could not take because

^Hhe National Service Life Insurance Act of 1940

provides that * * * the designated beneficiary has

no vested rights in the proceeds until receipt

thereof,"^! is not sound if based, as it apparently is,

on the 1940 Act. (Emphasis added.)

Does Section 602 (u) preclude payment to Mrs.

Short's estate? I think not. The legislative history

of the 1946 Amendment shows clearly that Section

602 (u) was designed to cover only the final disposi-

tion of insurance not paid to a designated bene-

ficiary.32 XJnder the 1940 Act if no beneficiary

within the permitted class was alive to receive pay-

ment, the unpaid balance reverted to the Treasury.33

This provision together with the limited class of

permitted beneficiaries was designed to limit the
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payments, increased by war-time hazards, to those

who were likely to be dependent upon the insured

or to whom the insured owed some moral obliga-

tion.34 They were removed from the 1946 Act and

subsection (u) substituted^^ fQ govern the payment

of the impaid balance of insui'ance which was pay-

able in installments.^^

Subsection 602 (u) was not meant to be exclusive

of all receipt of payments by estates. If it were, as

to beneficiaries entitled to a lump-sum settlement,

their estates could take only if such beneficiary

'^ elected some other mode of settlement and [died]

before receiving all the benefits due and payable."

If a beneficiary did not so elect, and Section 602 (u)

were exclusive of payments to estates, no pajTnent

would be made. The other provisions of 602 (u) are

inapplicable. But, the clear purpose in placing

602 (u) in the Act was to abrogate the result under

the 1940 Act, where if no beneficiary was alive to

receive payment, the insurance remained unpaid

and reverted to the Treasury. ^'^ The Veterans' Ad-

ministration regulations provide that in this situa-

tion the unpaid balance is jDayable to the bene-

ficiary's heirs.^^

The 1949 Amendments to Section 602 (u) which

added the words, "whether accrued or not," after

the words, "remaining unpaid insurance," does not

preclude the estate of the beneficiary taking as

against the contingent beneficiaries.

The purpose of the Amendment was "to make it

clear that as to insurance maturing on or after
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August 1, 1946, in cases where the beneficiary could

not have elected to receive in a lump-sum settlement,

any accrued installments on such insurance not paid

to such beneficiary during his lifetime shall be paid

to the estate of the insured rather than "to the estate

of the beneficiary. "39

I have been unable to discover, and counsel have

not cited any other portion of the 1946 Act or any

legislative history which would require or infer

that the principal beneficiary must be alive to take

as against contingent beneficiaries.^

What is there to be said on the other side*? The

restrictions on payments to estates found in Section

602 (i), (j) and (k) of the 1940 Act were expressly

removed. They were removed because they related

to a system which assumed at government expense

the hazards of war-time deaths and in w^hich pay-

ments were limited to a restricted class of bene-

ficiaries. "Such provisions would not be in con-

formity with the disposition of insurance, payment

of which is not limited to a restricted class of bene-

ficiaries, "^i Within the general purpose of the 1946

Act, to conform with commercial insurance as far

as possible, the Congressional concern with pay-1

ments to estates was removed. Installment payments

remaining unj^aid were specifically payable to

estates.'*^

I cannot believe that Congress intended that the

rights of the principal beneficiary could be de-

feated by an administrative failure to pay or by

litigation over the proceeds extending beyond that
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beneficiary's death. This idea of elementary justice

is not, as is contended by both defendants, removed

as it applies to the construction of this Statute by

U. S. V. Henning. It is true that Henning held that

under the 1940 Act a beneficiary must be alive to

take, and that delay in payment, whether attributed

to administrative inaction or litigation, would not

change the result. But this result was wholly based

on the explicit provisions of Section 602 (i), (j)

and (k) and the Congressional pattern of dras-

tically restricting the rights of beneficiaries to take

in war-time. Both these reasons have disappeared.

Sections (i), (j) and (k) explicitly do not apply.

The war-time policy has been reversed.

It is persuasive that even under the strict lan-

guage of the 1940 Act,43 both circuits which con-

sidered the problem44 two Justices of the Supreme

Court^^ and District Judge Wysanski^^ held that the

estate of the beneficiary could take these install-

ments which accrued prior to the beneficiary's

death. The three District Courts which held to the

contrary did so on the basis of Section (i), (J) and

(k) alone.*"^ Under the 1919 Act—war-time legisla-

tion—the estate of the beneficiaries took payments

which accrued prior to the beneficiaries' death.48

I hold that under the 1946 Act, as amended, the

estate of Mrs. Short is entitled to those unpaid

installments which accrued prior to her death and

that the contingent beneficiaries share the balance

equally.
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The facts stipulated between the parties and this

memorandum opinion will constitute the findings

of fact and conclusions of law required under Rule

52(a). Let a draft of a judgment embodying this

decision be submitted in accordance with the local

rule.

Dated: August 10th, 1954.

/s/ EDWARD P. MURPHY,
United States District Judge.
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8.91(b).
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1338 U.S.C. 808, 60 Stat. 788 (1946),
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U. S. V. Zazove, 334 U. S. 602, 611, 612, 168 Sup.
Ct. Rep. 1284, 1288 (1948).

16U. S. V. Zazove, Id. at 612, 68 S. Ct. Rep. at

1288.

i^Id. at 611, 68 Sup. Ct. Rep. at 1288.

i^The distinction between legislative and inter-

pretative rules is not always clear. Here the V. A.
rule making powder extend to rules "Not inconsistent

with the provisions of the Act" and "necessary and
appropriate to carrv out its j)urpose." Sec. 608 of
N.S.L.I. Act. of 1940; 54 Stat. 1012, 1013 (1940);
60 Stat. 788 (1946) ; 38 IT.S.C. 808. The validity of
regulations promulgated under this section depend
in large part on whether they proj)erlv interpret

the Act.

19A Judge's function in looking for "legislative

intent" or indeed if it is ever ascertainable is sub-

ject to much controversv. Compare: Radin, Statu-
tory Inteii^retation, 43 Harv. L. Rev. 863 (1930)
with Landis, A Note on '

' Statutorv Interpretation, '

'

43 Harv. L. Rev. 886 (1930). See Sparkman, Legis-

lative Historv and Interpretation of Laws, 2 Ala.

L. Rev. 189 "^(1950). It is at least a short way of

describing one process of interpreting Statutes. I

use the words in that sense.
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20Judge Learned Hand in U. S. v. Klins^er, 199
F. 2d 645, 648 (2d Cir., 1952). See U. S. v. Henning
344 U. S. 66, 79 (1952), dissenting opinion.

21U. S. V. Henning, 344 IT. S. 66 (1952) ; U. S. v.

Zazove, 334 U. S. 602 (1948).

22Statement of Congressman Rankin, sponsor of

the bill and chairman of House Committee on
World War Veterans' Affairs, in reporting the bill

on the floor. 92 Cong. Rec. 6169 (1946).

23Mr. Rankin told the House that "Several years
ago there was a bright scheme concocted to bypass
the Veterans' Committee, and at the other end of

the Capital an insurance bill was placed as a rider

on a tax bill, * * * the Committee * * * could not
touch it. As a result they emasculated the insurance
law so badly that it became necessary for us to

bring out this bill to correct injustice," 92 Cong.
Rec' 6169 (1946). The legislative history of the

1940 Act is very sketchy. See H. R. Rep. No. 2894,

S. Rep. No. 2li4, H. R. Rep. No. 3002, 76th Cong.
3rd Sess. (1940). The testimony of Mr. Harold
Breining, Assistant Administrator for Insurance,
Veterans ' Administration, Hearings before the Sub-
committee on Insurance of the Committee on World
War Veterans' Legislation, House of Representa-
tives, 79th Cong. 2d Sess. on H. R. 5772 and H. R.
5773 (p. 73) sets out the reasons for the 1940 re-

strictions.

24Testimony of Mr. Breining, Hearings, supra,

Note 23 (pp. 73, 74, 78); Testimony of General
Omar Bradlev, Veterans' Administrator, Hearings,
supra. Note 23 (p. 6).

2'^Testimony of General Bradley, Hearings, supra,

Note 23 (p. 6). Rep. Cunningham, member of the

Committee on World War Veterans' legislation,
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stated on the floor of the House that the bill "will
give to the veterans the same kind of insurance,
approximately, that he would buy in a commercial
policy from any old line company." 96 Cong. Rec.
6171 (1946). See exchange between Congressman
Allen and Mr. Breining, Hearings, supra, Xote 25

(p. 73).

26Compare Consolidated Flower Shipments, Inc.,

V. C.A.B., 205 F. 2d 449 (9th Cir., 1953) with
American Fire & Casualtv Co. v. Finn, 341 U. S.

6, 10 (1951) ; Markham v. Cabell, 326 U. S. 404,

409 (1945) ; U. S. V. Dickenson, 310 U. S. 554, 562
(1940). See Jones, The Plain Meaning Rule and
Extrinsic Aids in the Interpretation of Federal
Statutes, 25 Wash. U.L.Q. 2, 17-18 (1939).

2'60 Stat. 785, 786 (1946) ; 38 U.S.C. 802(t).

28Washburn v. U. S., 63 F. Supp. 224 (W. D. Mo.,

1945).

29The Executive Assistant Administrator for Vet-
erans' Aifairs, G. W. Clark, sent the proposed
amendment as it was passed to Senator Vanden-
burg. President i3ro tem of the Senate, recommend-
ing passage. In this letter he set out the V. A.
regulations construing the unamended act [but not
the regulation critical in this case] stating that he
believed the regulation correctly interpreted the law
but asked for the amendment to clarify the situa-

tion. Those regulations read the word "beneficiary"
in Section 602 (u) as "including a contingent l)ene-

ficiary" so that the estate of the insured would take

(1) "if the designated beneficiary (includ-

ing a contingent beneficiary) does not survive

the insured;

(2) "if the designated beneficiary (includ-

ing a contingent beneficiary) not entitled to a

lump-sum settlement survives the insured and
dies before payment has commenced

;
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(3) "if the designated beneficiary (includ-

ing a contingent beneficiary) not entitled to a
lump-sum settlement survives the insured and
dies after pajnnent has commenced but before
receiving all the benefits due and payable."

The estate would take under the regulation only
when no beneficiaries were alive to receive pay-
ment.

This letter was reprinted in Sen. Rep. 50, 81st

Cong., 1st Sess. (1949), and H. R. Rep. 273, 81st

Cong. 1st Sess. (1949).

^The 1949 Amendment inserting the words,
"whether accrued or not," recognizes that the pay-
ments accrue before actual payment. The Veterans'
Administration Regulations recognize that they ac-

crue. 38 C. F. Reg. Sec. 8.88.

^iLetter, Director, Dejoendents and Beneficiaries

Claim Service, Nov. 29, 1951.

32The bill as passed by the House, H. R. 6371, 79th
Cong., 2d Sess. (1946), w^as introduced by Mr.
Rankin after extensive hearings. The Veterans' Ad-
ministration sponsored a bill (H. R. 4965) which
provided in Section 5: "* * " As to hereafter ma-
tured insurance, if no person is designated as bene-
ficiary by the insured, the insurance shall be paid
in one sum to the estate of the insured; and if the

last surviving beneficiary dies prior to receiving all

the insurance payable, the commuted value of any
unpaid installment certain remaining unpaid shall

be paid in one lump-sum to the estate of such bene-
ficiary. * * *" (Emphasis added.)

In the V. A. summary of the bill this Section w^as

headed, "Disposition of insurance not payable or

paid to a designated beneficiary," Hearings, supra,

Note 23 (p. 8). This section clearly only provided
for the disposition of the insurance after there was
no beneficiary alive to receive them.
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The American Legion, the Veterans of Foreign
Wars and the Disabled American Veterans re-

wrote their previously introduced bills with the
V. A. bill in mind. That rewritten bill (H. R. 5772)
contained Section 602 (u) as it was enacted in Mr.
Rankin's bill (H. R. 6371). The V.F.W. representa-
tive testified before the Committee that this Section
was only "a rewrite" of Section 5 of the V. A. bill.

Hearings, supra, Note 23 (p. 123). However, one
substantive change was made. Under the V. A. bill

''if the last surviving beneficiary dies prior to re-

ceiving all the insurance payable" the unpaid bal-

ance was payable to the estate of the beneficiary.

Under H. R. 5772 and H. R. 6371 if the beneficiary

was "entitled to a lump-sum settlement but elects

some other mode of settlement and dies before re-

ceiving all the benefits due and payable" the re-

mainder was payable to the estate of the beneficiary.

If, however, "a designated beneficiary not entitled

to choose a lump-sum settlement survives the in-

sured and dies before receiving all the benefits due
and payable" the remaining insurance goes to the

estate of the insured.

This change, which sent the remaining impaid
insurance to the estate of the insured rather than
to the estate of the beneficiary where the beneficiary

was not entitled to a lump-sum settlement, related

only to the unpaid balance. The written summary
accompanying H. R. 5772 stated that this section

"Provides for payment of unpaid balance of in-

surance proceeds to estate of the insured generally.

Payment to a beneficiary's estate will only be made
if a beneficiary dies when receiving installment pay-
ments elected in lieu of a lump-sum settlement."

Hearings, supra, Note 23 (p. 164). Mrs. Rogers,
ranking minority member of the Committee echoed
these words in the House debates, 92 Cong. Rec.
6171 (1946). The section was meant to cover the

disposition of the unpaid balance in contrast to

their disposition under the 1940 Act where the un-

paid balance reverted to the Treasury. Representa-
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tive Rankin, in reporting the bill said: "* * * that

the remainder of any insurance not paid to the

beneficiary shall be paid to the estate of the insured,

except that if the beneficiary could have claimed a
lump-sum payment but chose to be paid in install-

ments the amount remaining after the beneficiary's

death will be paid to the estate of the beneficiary.

Under existing law if there is no person within the

permitted class of beneficiaries above specified liv-

ing to receive payment of insurance no payments
are made." 92 Cong. Rec. 6170 (1946).

33U. S. V. Henning, 344 U. S. 66 (1952). Mr.
Rankin so informed the House. 92 Cong. Rec. 6170

(1946).

34See Note 23, supra.

35The amendments to Section 602 (i), (j) and
(k) making them inapplicable to insurance matur-
ing after August 1, 1946, were contained in Section

602 (u) when the Act passed the House. 96 Cong.
Rec. 6168, 6174 (1946). The Senate Committee
made them two separate sections. Id. at 9209, 9210,

9211. The House acceded without conference. Id.

at 9568, 9569. Mr. Rankin stated that the Senate
made only five changes not material here. Id. at

9668.

^^Section 602 (u) relates only to insurance payable
in installments, except where the beneficiaries do
not survive the insured. The two contingencies

under which the estate of the insured take involve

a beneficiary not entitled to receive a lump-sum.
The contingency upon which the estate of the bene-

ficiary takes requires the right to receive a lump-
sum but an election "of some other mode of settle-

ment." These "other modes" are all installment

pa}^nents. 38 U.S.C. 802 (t).

3'^See note 32, supra, particularly Mr. Rankin's
statement at 92 Cong. Rec. 6170 (1946).
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3838 Code Fed. Eeg., Sec. 8.90.

39Sen. Rep. 50, H. R. Rep. 513, 81st Cong. 1st

Sess. (1949).

"^^The statement of Mrs. Rogers in debate referred
to in Note 32, supra, if taken out of context would
support this view. In context, however, it refers
only to that instance where the unpaid balance
would go to the estate of the beneficiary rather than
the insured's estate. Counsel for defendant do not
cite this for their position, and I think advisedly so.

4iSen. Rep. 1705, 79th Cong., 2d Sess. (1946).

42See Note 36, supra.

43These provisions were characterized by the Su-
preme Court as an "unmistakable legislative pur-
pose, expressed in so clear a congressional com-
mand." U. S. V. Henning, 344 U. S. 66, 76 (1952).

44U. S. V. Henning, 191 F. 2d 588 (1st Cir., 1951);
Baumet v. U. S., 177 F. 2d 806 (2nd Cir., 1949).

'^^Mr. Justice Jackson and Mr. Justice Frank-
furter dissenting in U. S. v. Henning, 344 U. S. 66

at 79 (1952).

46Henning v. U. S., 93 F. Supp. 380 (D. Mass.,

1950).

47\^^nshburn v. U. S., 63 F. Supp. 224 (W. D. Mo.,

1945) ; Baumet v. U. S., 81 F. Supp. 1012 (S.D.N.Y.,
1948) ; Carpenter v. U. S., 72 F. Supp. 510 (W. D.

Pa., 1947).

48Cassarello v. U. S., 271 F. 486 (M. D. Pa.,

1919).

[Endorsed] : Filed August 11, 1954.
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[Title of District Court and Cause.]

NOTICE OF MOTION FOR NEW TRIAL

To Plaintiff above named, and to George Clark,

Esq., American Trust Company Building,

Berkeley 4, California, her attorney; to De-

fendant James Harvey Short and Frank V.

Cornish, Esq., 409 American Trust Company

Building, Berkeley 4, California, his attorney;

to Defendant Berkshire Industrial Farm of

Canaan, New York, and Randell Larson, Esq.,

Severson, McCallum & Davis, 38 Sansome

Street, San Francisco 4, California, its at-

torney :

You and Each of You will please take notice that

on Tuesday, September 28, 1954, at 11:00 a.m., or

as soon thereafter as counsel can be heard, defendant

United States of America will move the above-

entitled Court before the Honorable Edward P.

Murphy, United States District Judge, Post Office

Building, Seventh and Mission Streets, San Fran-

cisco, California, for a new trial.

Said Motion is made pursuant to Rule 59 of the

Federal Rules of Civil Procedure and will be based

on this Notice, the Motion, the Memorandum of

Points and Authorities attached to the Motion, and

upon all the pleadings, records, and files in this

action.
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Dated : September 24, 1954.

LLOYD H. BURKE,
United States Attorney;

/s/ RICHARD C. NELSON,

By: RICHARD C. NELSON,
Assistant United States At-

torney.

[Title of District Court and Cause.]

MOTION FOR NEW TRIAL

Defendant United States of America moves for a

new trial on all of the issues on the grounds

:

1. That the trial was unfair to Movant because

:

A. The issue of the reviewability of Veterans

Administration Regulation 38 C.F.R. 8.91(b) was

not raised by the pleadings, was not argued at the

trial, and was not briefed by any party to the case.

B. The issue of the validity of Veterans Ad-

ministration Regulation 38 C.F.R. 8.91(b) was not

argued at the trial, or briefed as an issue by any

party to the case.

C. That the Stipulation of Facts, adopted in part

by the Court as Findings of Fact, was not signed by

the Movant.

D. That the said Stipulation was incomplete in

that it failed to show to the Court that Veterans



92 United States of America

Administration Form 9-336 (executed by the in-

sured on August 25, 1949) contained information

indicating disposition of the insurance would be

made under Regulations then existing (8.91 C.F.R.).

2. That the judgment directed by the Memo-

randum Opinion is contrary to law because

:

A. The test of the validity of Veterans Ad-

ministration Regulation 38 C.F.R. 8.91(b) which

was applied by the court was incorrect.

B. Under 38 U.S.C. b02(u) a designated bene-

ficiary can acquire no vested interest unless entitled

to a lump sum pajTnent.

C. It awards a portion of the insurance to an

unnamed beneficiary (the Estate of Mrs. Short) in

preference to named beneficiaries contrary to 38

U.S.C. 802(g).

Dated : September 24, 1954.

LLOYD H. BURKE,
United States Attorney;

By /s/ RICHARD C. NELSON,
Assistant United States At-

torney.

Memorandum of Points and Authorities

1. Specifications of unfairness. A, B, and C ap-

pear from the record and need no citation of au-

thority.

D. Attached hereto is a photostatic copy of V.A.
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Form 9-336 executed by the insured on August 25,

1949. Footnote 1 refers to contingent beneficiaries

and the situations in which they will take the in-

surance. The statute made no reference to contingent

beneficiaries until 1951. The Regulations, (e.g. 8.91

and 8.77) provided for contingent beneficiaries on

and prior to August 25, 1949.

It is clear, therefore, that the insured knew of the

Regulations and intended to have the proceeds of his

insurance handled as provided therein.

2. A. The test as to validity of a regulation pro-

mulgated by a government agency pursuant to

congressional authority is not whether another con-

struction is possible, but whether the interpretation

by the agency is consistent (i.e. not inconsistent)

\^dth the basic act.

See Federal Crop Insurance Corporation v. Mer-

rill, 332 U.S. 380, 92 L. Ed. 10, 15, where the

Supreme Court stated in the above regard

:

"* * * Congress could hardly define the multi-

tudinous details appropriate for the business of

crop insurance when the Government entered it.

Inevitably 'the terms and conditions' upon

which valid governmental insurance can be had

must be defined by the agency acting for the

Government. And so Congress has legislated in

this instance, as in modern regulatory enact-

ments it so often does, by conferring the rule-

making power upon the agency created for
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carrying out its policy. * * * Just as everyone is

charged with knowledge of the United States

Statutes at Large, Congress has provided that

the appearance of rules and regulations in the

Federal Register gives legal notice of their con-

tents. * * *"

"Accordingly, the Wheat Crop Insurance

Regulations were binding on all who sought to

come withm the Federal Crop Insurance Act,

regardless of actual knowledge of what is in the

Regulations or of the hardship resulting from

innocent ignorance. * * * Indeed, not only do

the Wheat Regulations limit the liability of the

Government as if they had been enacted by Con-

gress directly, but, they were in fact incorpo-

rated by reference in the application, as

specifically required by the Regulations."

In the instant case the district court apparently

asumed that the regulation could be held invalid if

the conclusion reached by the court on the merits

was not precluded by the statute, whereas in fact the

regulation must be upheld unless the statute requires

the conclusion reached by the court

;

B. The Administrator is authorized by Section

608 of the Act, (38 U.S.C.A. (808)) "* * * to make

such rules and regulations, not inconsistent with the

provisions of this Act, as are necessary or appropri-

ate to carry out its purposes, and shall decide all

questions arising hereunder. * * * " But the author-

ity of the Administrator goes further than to merely



vs. Margaret D. Short, Etc. 95

authorize implementing regulations, for Section

602(o) of the Act (38 U.S.C.A. 802(o)), provides as

follows

:

''The Administrator shall promptly deter-

mine and publish the terms and conditions of

such insurance . Pending the promulgation of

the terms and conditions of the five-year level

premium term policy and the printing of such

policy, the Administrator may issue a certificate

in lieu thereof as evidence that insurance has

been gi'anted and the rights and liabilities of

the applicant and of the United States shall be

those specified by the terms and conditions of

the policy when published." (Emphasis added.)

Paragraph 14 of the five-year level premium term

plan policy reads as follows

:

"This insurance is subject to and granted

under the provisions of the National Service

Life Insurance Act of 1940 and amendments or

supplements thereto, and regulations promul-

gated pursuant thereto, and is subject to the

provisions of this policy."

Valid regulations, of course, have the force and

effect of law, and are binding upon all concerned,

including the courts. See Wilbur National Bank of

Oneonta v. United States, 294 U.S. 120, 79 L. Ed.

798; Candell v. United States, 189 F.2d 442 (CCA

10) ; Horton v. United States, 207 F.2d 91 ; Walker

V. United States, 197 F.2d 226 (CCA 5) ; Jones v.

United States, 189 F.2d 601 (CCA 8) ; Karas v.
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United States, 118 F. Supp. 446 (MD Pa.), affirmed

June 30, 1954, F.2d In the

Horton case the court states, at page 93

:

"The statute vests in the Administrator of

Veterans A:ffairs, authority to issue regulations

giving waiver and discontinuance of waiver of

premiums on National Service Life Insurance

policies. Unless inconsistent with the law, such

regulations have the force and effect of law and

are i)rovisions of the insurance contract between

the Veterans Administration and the veteran.

Federal Crop Insurance Corporation v. Merrill,

332 U.S. 380, 68 S. Ct. 1, 92 L. Ed. 10, 175

A.L.R. 1075; Jones v. United States, 8 Cir., 189

F.2d 601."

In the Karas case the District Court stated, at

page 449

:

"The terms of the contract and the rights

and liabilities of the parties under it are fixed

by the Act, and the authorized administrative

regulations i^romulgated in confonnity with the

Act. See L.^Tich v. United States, 292 U.S. 571

at page 577, 54 S. Ct. 840, 78 L. Ed. 1434; White

V. United States, 270 U.S. 175 at page 180, 46

S. Ct. 274, 70 L. Ed. 530 ; Jones v. United States,

8 Cir., 1951, 189 F.2d 601, 602."

"The regulations adopted in compliance with

the Act have the full force and effect of law, Id.

Magruder v. United States, B.C., 31 F.2d 332,

and form a part of the insurance contract. Ross
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V. United States, 5 Cir., 1931, 49 F.2d 541;

United States v. Fitch, 10 Cir., 1950, 185 F.2d

471. As to the interpretation thereof, see United

States V. Zazove, 334 U.S. 602 at page 610, 68

S. Ct. 1284, 92 L. Ed. 1601.

''The construction placed upon the statute by

those charged with administering it is ordi-

narily presumed to be correct and will not be

judicially otherwise construed, except for strong

and compelling reasons. Washburn v. United

States, D.C., 63 F. Supp. 224; United States

V. Citizens Loan & Trust Co., 316 U.S. 209, 214,

62 S. Ct. 1026, 86 L. Ed. 1387."

The validity of Veterans Administration regula-

tions promulgated with respect to special dividends

was upheld in the Jones case, cited supra.

B. Aside from the question of the validity of the

Veterans Administration regulation, the conclusion

reached by the court is contrary to the controlling

statute, Section 802 (u), which makes it absolutely

clear, as last amended by Public Law 69, 81st Con-

gress, on May 23, 1949, three months prior to the

time the insured executed change of beneficiary from

designating his mother as principal beneficiary, that

in cases where a "designated beneficiary" is "not

entitled to a lump sum settlement" such beneficiary

acquired no vested interest upon the death of the

insured, such as would be acquired if the insured

had authorized a lump sum settlement with such

beneficiary. The congi^essional purpose to maintain
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this distinction could scarcely be made more definite

than was done in House Report 513 and Senate

Report 50. From such Report, it appears that the

Veterans Administration apprised Congress of the

argument that would be made to the effect that bene-

fits which accrued and were unpaid during the life-

time of a beneficiary should be paid to the estate of

such beneficiary. Such an argument would, no

doubt, be based upon the premise that the right to

instalments would vest upon accrual. Such letter

then pointed to the advisability of making it clear

b}^ the insertion of the words "whether accrued or

not," that there would be no such vesting. The full

significance of the above amendment apparently has

been overlooked by the court; otherwise, the argu-

ments with respect to the nonapplicability of sub-

sections 602 (i) and (j) to insurance maturing subse-

quent to August 1, 1946, would not have been carried

to such length. The fact that the Veterans Adminis-

tration advised the Congress of its interpretation of

the Act as reflected in Regulation 3489 (38 C.F.R.,

1938 Edition, 8.89), which clearly brings a contin-

gent beneficiary within the terms "beneficiary" or

"designated beneficiary" as used in 802 (u), 38

U.S.C., gives meaning to the regulation covering the

situation existing in this case (Section 8.91). In

other words, a contingent beneficiary is definitely

given the same priority as a principal designated

beneficiary had over an estate ; and it is made clear

under what circumstances the estate of the insured

and the estate of a beneficiary may take, where there

has been no designation of either of such estates.
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C. The conclusion of the couit fails to take into

consideration the fact that the insured is given the

right in Section 802(g), 38 U.SC. to designate "the

beneficiary or beneficiaries of the insurance," and

that the only part of such subsection affected by the

amendment of August 1, 1946, was the restriction

upon the permitted class. The right to designate

beneficiaries carries with it, necessarily, the right to

stipulate the extent of the interest of each as well

as to prescribe the order in which they shall be en-

titled to take. Since an estate may be designated as

a beneficiary, the insured was free to designate an

estate as a contingent beneficiary instead of naming

particular persons, if he had desired to do so; and

it is not carrying out the request of the insured that

his mother receive the insurance to award it to her

estate; rather it is awarding it to persons not con-

templated by the insured.

LLOYD H. BURKE,
United States Attorney;

By /s/ RICHARD C. NELSON,
Assistant United States At-

torney.

Dated : September 24, 1954.

Af&davit of Service by Mail attached.
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4 \ii ^ JiOWi

CHANGE OR DESIGNATION OF BENEFICIARY
NATIONAL SERVICE LIFE INSURANCE

PUmm r*od Instructions htlow b«/or« filling out form, Typ* or us€ ink.

^4(4 POLICY on whicti a chang* or designation ol bcn«ficiory is d^sirmd.
Ust a scporofc form for

DO NOT WRITF IN THIS SPACE

FrRST NAME-MIDDLf NAME-LAST NAME {Print or tvpe)

Irrimg Ritchie SHORT

1' "l-firiT:?!! ^€T'Siilfi^°Toif)crC'^ii^'^OTr
mbrr, and SUUt)

i BRANCH OF SERVICE

Jata&a—
5. SERVICE SERIAL Na

0-2 006 207

2. Litt alt Policy or Ccrti/tcotv So

FNORN 5oi^ 17 ^^1

FV OR V

FH OR H

All previous designations of principal and contingent beneficiaries under National Service Life Insurance Policy

No. flOt ^7 41 are hereby canceled and it is directed that said insurance be paid from and after my death as follows:

6. BENEFICIARY CHANGE OR DESIGNATION (IniiaiU vjlUthrr Principal or Omtingmt)

COMPtFTE NAME AND ADDRESS OF EACH BENEFICIARY
' M«rr«W woman, her own first and tniddtr names and Kuaband't iiuC i

mutt be given]

RELATIONSHIP TO INSURED
AMOUNT OF INSURANCE TO BE
PAID TO EACH BENEFICIARY

{Prcferobt; fraction,)

Btkal Gim«« Short ( Mra James V. Short)
1386 Bu»lU At», Berfcelwy 6, Calif.
Java Harroy Short, UaJ. Ixif.

The AdJuUa* General, PtStAriy

Berkahlre Induatrlal Farm
I, Hew Tork

Uother (Prinolpal $10,000,00

Brother (lat Cent,) $5,000.00

(let Cont.

)

15,000.00

*7l5r,a/,..

her.

SIGNED AT

SllngerlanAa, H.Y.

DATE

Aagust 25, 1949.
wowssqp »£ OF IKSURED {DonotfoM _ C' .,'• y

INSTRUaiONS

Nore.— If change in optional settlement is desired, use VA Form 9-1616, "Change or Selection of Optional Settlement."

The insured may designate as princii)al and/or contingent
beneficiary or beneficiaries any person or persons, firm, cor-

poration, or other legal entity (including the estate of the

insured) individually or as trustee. Any named beneficiary

may be designated in item 6 as "Principal Beneficiary" or
"Contmgent Beneficiary." Any named beneficiary who is

not designated as "Contingent Beneficiary" will, in general,

be presumed to be a principal beneficiary. A contingent

beneficiary, generally speaking, is a person who becomes
principal b^eficiary if the designated principal beneficiary

pradeceases the insured, or if the principal beneficiary, not

entitled to settlement under Option 1 (lump sum), dies prior

to receiving full payment of all guaranteed monthly install-

ments. The insured will have the right at any time, and
from time to time, and without the knowledge or consent of

tlM beneficiary or beneficiaries to cancel the beneficiary

dasignation, or to change the beneficiary. Upon receipt bjp

illll*! 9-336 Supersede* VA Form 336, Feb. 194C, which i

the Veterans Administration, a valid designation or change
of beneficiary will be deemed to be effective as of the date of

execution: Provided, that any payment made, before proper
notice of designation or change of beneficiary has been re-

ceived in the Veterans Administration, will be deemed to

have been properly made and to satisfy fully the obligations

of the United States under such insurance policy to the

extent of such payments. A designation of beneficiary, but

not a change of beneficiar>-, may be made by last will and
testament duly probated.

2. SIGNATURE.—Signature of insured should be in ink and
witnessed by a person other than a designated beneficiary.

8. DISPOSITION OF FORM.— VFA^n evmpUitd, this form
should be forwarded immediately to the Office of the Veter-

ttKt Aiministratiim having ^vristitetton of policyholder's

inmranc* records.

Endorsed: Filed September 24, 1954,
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[Title of District Court and Cause.]

AMENDMENT OF MOTION FOR NEW TRIAL

Pursuant to agTeement made iii open court, de-

fendant, United States of America, the moving

party, hereby amends its Motion for New Trial by

striking from same Ground 1 C.

LLOYD H. BURKE,
United States Attorney.

/s/ RICHARD C. NELSON,

By RICHARD C. NELSON,
Assistant U. S. Attorney.

September 28, 1954.

Affidavit of Service by Mail attached.

[Endorsed] : Filed September 28, 1954.

United States District Court for the Northern

District of California, Southern Division

At a Stated Term of the L'nited States District

Court for the Northern District of California,

Southern Division, held at the courtroom thereof,

in the City and Coimty of San Francisco, on Tues-

day, the 28th day of September, in the year of our

Lord one thousand nine hundred and fifty-four.

Present: The Honorable Edward P. Murphy,

District Judge.

In this case Richard C. Nelson, Esq., Assistant

United States Attorney, made a motion for a new
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trial. Opposing counsel lia^dng been heard herein,

It Is Ordered that said motion for new trial be, and

the same is hereby, denied.

In the United States District Court for the Northern

District of California, Southern Division

No. 31596

MARGARET D. SHORT, as Administratrix of the

Estate of ETHEL GRACE SHORT, Deceased,

Plaintiff,

vs.

UNITED STATES OF AMERICA, JAMES
HARVEY SHORT, Individually and as Ad-

ministrator of the Estate of IRVING
RITCHIE SHORT, Deceased, and BERK-
SHIRE INDUSTRIAL FARM OF CANAAN,
NEW YORK,

Defendants.

JUDGMENT

The aboA^e-entitled cause having been duly tried

and submitted and the Court having filed its Memo-

randum of Opinion dated August 10th, 1954,

wherein it provided that the facts stipulated to by

the parties and said Memorandum of Opinion would

constitute the Findings of Fact and Conclusions of

Law in said cause, it is now Ordered, Adjudged

and Decreed, in accordance with said Findings of

Fact and Conclusions of Law, as follows:
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That the plaintiff, Margaret D. Short, as Admin-

istratrix of the Estate of Ethel Grace Short, De-

ceased, is entitled to and shall, subject to the

provisions hereinafter stated, be paid those unpaid

installments which accrued after August 30, 1950,

the date of the death of the insured, Irving Ritchie

Short, deceased, and prior to June 14th, 1951, the

date of death of said Ethel Grace Short, on that

certain National Service Life Insurance Policy set

out in the Complaint herein and which is designated

and numbered Certificate No. 8,041,741; and that

said Administratrix shall have and recover from

the United States of America the amount of such

accrued installments, but subject to the condition

that ten per cent (10%) of said sum shall be paid

directly to Clark & Morton, attorneys for plaintiff,

said amount being hereby fixed by the Court as the

reasonable value of the legal serAices rendered the

plaintiff by said attorneys in obtaining the recovery

for plaintiff hereinbefore specified. That contingent

beneficiaries, James Harvey Short and Berkshire

Industrial Farm of Canaan, New York, a corpora-

tion, are each entitled to one-half (i^) of the re-

maining balance due under said insurance policy;

and that each of said contingent beneficiaries shall

have and recover from the said United States of

America one-half (%) of said remaining balance

under said insurance policy.

Dated: Oct. 6th, 1954.

/s/ MICHAEL J. ROCHE,
Judge.
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Approval of Form of Judgment

The above and foregoing form of Judgment is

approved.

Dated: Sept. 29, 1954.

CLARK & MORTON,
Attorneys for Plaintiff.

Dated: Oct. 5, 1954.

LLOYD H. BURKE,
United States Attorney

;

By /s/ RICHARD C. NELSON,
Assistant U. S. Attorney,

Attorneys for Defendants.

Dated: Oct. 4, 1954.

/s/ RANDELL LARSON,
Attorney for Berkshire Indus-

trial Farm of Canaan, N. Y.

Dated: Sept. 29, 1954.

CORNISH & CORNISH,

By /s/ FRANCIS CORNISH,
Attorneys for Defendant,

James Harvey Short.

[Endorsed]: Filed and entered October 6, 1954.
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[Title of District Court and Cause.]

NOTICE OF APPEAL

To Plaintiff in the above-entitled action:

Please Take Notice that the defendant United

States of America hereby appeals to the United

States Court of Appeals for the Ninth Circuit from

the judgment entered October 6, 1954, in favor of

the plaintiff.

Dated: November 30, 1954.

LLOYD H. BURKE,
United States Attorney

;

By /s/ RICHARD C. NELSON,
Assistant U. S. Attorney.

Affidavit of Service by Mail attached.

[Endorsed] : Filed November 30, 1954.

[Title of District Court and Cause.]

ORDER EXTENDING TIME FOR FILING
RECORD ON APPEAL AND DOCKETING
APPEAL

Whereas, judgment was entered in the above-

entitled matter on October 6, 1954; Notice of Ap-

peal was filed on November 30, 1954, by defendant

United States of America ; and

Whereas, the United States Attorney, through

Richard C. Nelson, Assistant United States Attor-
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ney, has informed the Court that final instructions

have not been received from the Department of

Justice in Washington, D. C, for the perfecting of

the Appeal ; and the time originally allowed by Rule

73 of the Federal Rules of Civil Procedure for

docketing the record on appeal has not yet expired

;

now, therefore.

It Is Hereby Ordered that defendant United

States of America may have to and including 90

days from the date of filing the first notice of appeal

within which to file the record on appeal and docket

the appeal, pursuant to Rule 73 of the Federal

Rules of Civil Procedure.

Dated: January 6th, 1955.

/s/ EDWARD P. MURPHY,
United States District Judge.

[Endorsed] : Filed January 6, 1955.

[Title of District Court and Cause.]

STATEMENT OF POINTS TO BE RELIED
UPON ON APPEAL

1. The District Court erred in ruling that the

estate of the deceased principal beneficiary, not

entitled to lump-sum payment, was entitled to re-

ceive those insurance benefits which accrued but

were not paid before the death of that beneficiary.

2. The District Court erred in failing to hold

that each of the contingent beneficiaries was entitled
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to one-half of the insurance l)enefits which accrued

prior to the death of the principal beneficiary but

not paid to her, as well as to their share of the

benefits accruing after the death of the principal

beneficiary.

3. The District Court erred in failing to follow

Section 8.91(b) of the Rules and Re^gulations of the

Veterans' Administration, 13 Fed. Reg. 7108, 7119,

38 Code Fed. Regs. 8.91(b).

4. The District Court erred in failing to give

effect to the decision of the Administrator of Vet-

erans' Affairs and of the Board of Veterans' Ap-

peals of the Veterans' Administration though that

decision was supported by substantial evidence on

the whole record.

Dated: February 18, 1955.

LLOYD H. BURKE,
United States Attorney

;

By /s/ RICHARD C. NELSON,
Assistant U. S. Attorney.

Affidavit of Service by Mail attached.

[Endorsed] : Filed February 18, 1955.
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK TO RECORD
ON APPEAL

I, C. W. Calbreath, Clerk of the United States

District Court for the Northern District of Califor-

nia, do hereby certify that the foregoing- documents,

listed below, are the originals filed in this court or

true and correct copies of orders entered on the

minutes of this court, in the above-entitled case, and

that they constitute the record on appeal herein as

designated by the attorneys for appellants

:

Complaint.

Answer of United States.

Answer of Berkshire Industrial Farm.

Amendment of answer of Berkshire Industrial

Farm.

Answer of James Harvey Short.

Stipulation of facts and for hearing and submis-

sion of case pursuant to stipulation.

Memorandum opinion.

Notice of motion for new trial, motion for new
trial, memorandum of points and authorities in sup-

port of motion together with Exhibit, and amend-

ment to motion for new trial.

Minute order of September 28, 1955, denying

motion for new trial.

JudgTnent.

Notice of appeal by U. S.

Notice of appeal by James Harvey Short.

Cost ])ond on appeal by James Harvey Short.
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Order extending time for filing record on appeal

and docketing appeal.

Designation by U. S. of record on appeal.

Statement of points by U. S. to be relied upon on

appeal.

In Witness Whereof, I have hereunto set my
hand and affixed the seal of said District Court this

25th day of February, 1955.

C. W. CALBREATH,
Clerk;

By /s/ WM. C. ROBB,
Deputy.

[Endorsed] : Xo. 14668. United States Court of

Appeals for the Ninth Circuit. United States of

America, Appellant, vs. Margaret D. Short, as

Administratrix of the Estate of Ethel Grace Short,

Deceased, Appellee. James Harvey Short, In-

dividually and as Administrator of the Estate of

Irving Ritchie Short, Deceased, Appellant, vs. Mar-

garet D. Short, as Administratrix of the Estate of

Ethel Grace Short, Deceased, Appellee. Transcript

of Record. Appeals from the United States District

Court for the Northern District of California,

Southern Division.

Filed February 26, 1955.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 14,668

MARGARET D. SHORT, as Administratrix of

the Estate of ETHEL GRACE SHORT, De-

ceased,

Appellee,

vs.

UNITED STATES OF AMERICA,
Appellant.

DESIGNATION OF RECORD ON APPEAL
AND STATEMENT OF POINTS TO BE
RELIED UPON ON APPEAL

The appellant. United States of America, does

here]3y adopt as its statement of points to be relied

upon on appeal, that Statement of Points to Be
Relied Upon on Appeal contained in the certified

record of the United States District Court for the

Northern District of California, Southern Division,

which constitutes a part of this appeal record.

The appellant. United States of America, does

hereby adopt as its designation of record on appeal

that Desip:nation of Record on Appeal contained in

the certified record of the I"^nited States District

Court for the Northern District of California,

Southern Division, which constitutes a part of this

appeal record.

Dated : February 28, 1955.

LLOYD H. BURKE,
United States Attorney;

By /s/ RICHARD C. NELSON,
Assistant U. S. Attorney.

[Endorsed] : Filed February 28, 1955.
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In the United States Court of Appeals

for the Ninth Circuit

No. 14668

United States of Ameeica, appellant

Maegaeet D. Shoet, as Administeateix of the Estate

OF Ethel Geace Shoet, Deceased, appellee

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA, SOUTH-
ERN DIVISION

BRIEF FOR APPELLANT

JURISDICTIONAL STATEMENT

This is an appeal from judgment entered on October

6, 1954 by the District Court for the Northern District

of California, Southern Division, granting injunctive

and declaratory relief to the plaintiff-appellee. This

action was brought in June, 1952 by the appellee, admin-

istratix of the estate of a principal beneficiary under

a National Service Life Insurance policy, seeking a

declaration that she was entitled to certain insurance

proceeds that had become payable to appellee's decedent

during her lifetime but had not been paid. Placed in

issue was the validity of § 8.91(b) of the Regulations

(1)



of the Veterans Administration (38 C. F. R. 8.91(b)

(1949)) which provides that in the circumstances of

this case payment should be made to the contingent

beneficiaries rather than to the estate of the principal

beneficiary. The jurisdiction of the District Court was

founded upon § 617 of the National Service Life Insur-

ance Act of 1940, as amended, 54 Stat. 1014, as amended,

38 U. S. C. 817 ; and upon § 19 of the World War Vet-

erans' Act of 1924, as amended, 43 Stat. 607, as amended,

38 U. S. C. 445. This Court's jurisdiction rests upon 28

U. S. C. 1291.
STATEMENT OF THE CASE

Irving Ritchie Short, while in the Army during World

War II, was issued a National Service Life Insurance

policy in the face amount of $10,000, effective January

1, 1943 (R. 52). The policy remained in effect until

Short's death in 1950. On August 25, 1949 the insured

changed the beneficiaries of that policy, naming his

mother Mrs. Ethel G. Short, appellee's decedent, as

principal beneficiary, and his brother James Harvey

Short, and the Berkshire Industrial Farm, a charitable

institution, as contingent co-beneficiaries (R. 53, 100).

However, at no time did the insured select any form of

payment to be made to the beneficiaries (R. 53).

Insured died on August 30, 1950 in an Army hospital

in Tokyo, Japan after having been honorably dis-

charged from service (R. 52, 54). He had come to Japan
from Formosa to undergo physical examinations prior

to being recalled into active service as a commissioned

officer. Upon being examined he was found to be suffer-

ing from acute poliomyelitis and was immediately hos-

pitalized but died a few days after admittance (R. 55).

In September of 1950, shortly after her son's death,

Mrs. Short, the principal beneficiary, filed a claim with

the Veterans Administration seeking payment of the



policy in question (K. 60). In response to letters from

Mrs. Short and her attorneys, the Veterans Administra-

tion informed Mrs. Short's attorneys in December of

1950 that certain evidence was needed before processing

of the claim could begin (R. 63). Subsequently Mrs.

Short's attorneys were notified on several occasions

that no action could be taken on any claim for proceeds

under Irving R. Short's policy until an official report

of death was received from the appropriate Govern-

ment Department and that some difficulty was being

encountered because of uncertainty as to the status of

the deceased at the time of his death; i.e., whether or

not he had yet reentered the service (R. 64-66).

The official report of death was finally received from

the State Department on July 3, 1951, but in the mean-

time Mrs. Short had died on June 14, 1951 (R. 70).

Thereupon, the Veterans Administration informed Mrs.

Short's attorneys that according to its regulations it

had no choice but to pay the i)roceeds of the policy, in-

cluding those installments that had accrued after the

insured's death but before the death of Mrs. Short, to

the designated contingent co-beneficiaries (R. 70). A
ruling to that effect was made by the Director of De-

pendents and Beneficiaries Claims Service on Novem-
ber 29, 1951 and on May 2, 1952 that ruling was affirmed

by the Board of Veterans Appeals (R. 30).

This suit was then brought by Mrs. Short's adminis-

tratix, the appellee in this case, (R. 3-32), and a

stipulated statement of facts was filed (R. 51-71).

The District Court issued an opinion in August, 1954

ordering entry of judgment for the principal benefici-

ary's estate in the amount of the insurance benefits

which were accrued but unpaid prior to Mrs. Short's

death upon the ground that the Veterans Administra-

tion regulation which "specifically covers the case"



(R. 75) was not supported by the Act (R. 71). Judg-

ment was entered on October 6, 1954 (R. 102-103), and

the United States and appellant James Harvey Short,

administrator of the estate of the insured, then ap-

pealed (R. 105).^
QUESTIONS PRESENTED

1. Whether a regulation of the Veterans Administra-

tion must be given effect by the courts if it is not incon-

sistent with the National Service Life Insurance Act

and is necessary or appropriate to carry out its pur-

poses, notwithstanding that the regulation may be "leg-

islative" in nature.

2. Whether § 8.91(b) of the Veterans Administration

Regulations—providing that insurance installments ac-

crued but unpaid to a deceased principal beneficiary not

entitled to lump-sum settlement should be paid to the

contingent beneficiary—is inconsistent with § 602 (u)

of the Act.

3. Wliether § 8.91(b) of the Veterans Administration

Regulations is necessary or appropriate to carry out the

purposes of the Act.

STATUTE AND REGULATION INVOLVED

Section 602 (u) of the National Service Life Insur-

ance Act of 1940, as added by § 9 of the Act of August 1,

1946, 60 Stat. 781, as amended by the Act of May 23,

1949, 63 Stat. 74, 38 U. S. C. 802(u), provides:

With respect to insurance maturing on or subse-

quent to August 1, 1946, in any case in which the

beneficiary is entitled to a lump-sum settlement but

elects some other mode of settlement and dies be-

fore receiving all the benefits due and payable un-

^ The administrator of the insured's estate contended that he
was entitled to the entire $10,000, but the court found against him,
see pp. 13-17, infra.



der such mode of settlement, the present value of

the remaining unpaid amount shall be payable to

the estate of the beneficiary; and in any case in

which no beneficiary is designated by the insured or

the designated beneficiary does not survive the in-

sured, or a designated beneficiary not entitled to a

lump-sum settlement survives the insured, and dies

before receiving all the benefits due and payable, the

commuted value of the remaining unpaid insur-

ance (whether accrued or not) shall be paid in one

sum to the estate of the insured : Provided, That in

no event shall there be any payment to the estate of

the insured or of the beneficiary of any sums unless

it is shown that any sums paid will not escheat.

2. Section 8.91(b) of the Regulations of the Veterans

Administration, 13 F. R. 7108, 38 C. F. R. 8.91(b)

(1949) provides:

If the principal beneficiary of National Service

life insurance maturing on or after August 1, 1946,

does not survive the insured or if the principal

beneficiary not entitled to a lump-sum settlement

survives the insured but dies before payment has

commenced, the insurance shall be paid to the

contingent beneficiary in accordance with the pro-

visions of § 8.77.

SUMMARY OF ARGUMENT

Although the court below recognized that the Vet-

erans Administration regulation requiring payment of

the disputed proceeds to the designated contingent ben-

eficiary "specifically covers the case," it refused to fol-

low that regulation. It did so because it held the regula-



tion to be unsupported by the Act, "legislative"

rather than "interpretive," and therefore invalid. This

is an erroneous standard for judicial review of Vet-

erans Administration regulations. The Supreme Court

clearly ruled in United States v. Zazove, 334 U. S. 602,

that a Veterans Administration insurance regulation

must be upheld and given effect by the courts if it is not

inconsistent with the National Service Life Insurance

Act of 1940 and is necessary or appropriate to carry out

the purposes of that Act.

II

The regulation in question could not be inconsistent

with the Act because the only section of the Act relating

to payment of proceeds after the death of a designated

beneficiary was not intended to cover this particular

fact situation. The legislative history of the Act and

its general purposes reinforce the view that Section

602 (u), which requires that accrued unpaid proceeds

be paid to the estate of the insured when a "designated

beneficiary" dies before receiving any payment, was

intended to apply only when no beneficiary, contingent

or principal, is still living. This was the view adopted

by the court below and we agree with that view.

The regulation adopted by the Veterans Administra-

tor carries out the broad purposes of the National Serv-

ice Life Insurance Act of 1940 and the putative intent

of the average policyholder by preferring living bene-

ficiaries to the estates of decedents. This favors the nat-

ural objects of a policyholder's bounty rather than a

deceased beneficiary's creditors or heirs in whom the

policyholder might have little or no interest. It is there-

fore clearly necessary and appropriate to carry out the

purposes of the Act.



Although the delay in processing Mrs. Short's claim

is regrettable, it was unavoidable, being caused by

confusion as to the status of Irving Short engendered

by his death in an Army hospital while being examined

prior to recall from the Reserves into active service but

before his actual entry into that service. The Supreme

Court has said on several occasions that such delay

cannot affect construction of regulations or statutes.

ARGUMENT

The court below ruled that the estate of a principal

beneficiary of National Service Life Insurance, not

entitled to a luni;^um settlement, ^^ was entitled to re-

ceive those installments of insurance proceeds that had

accrued but had not been paid before her death. This

ruling was made in the face of a clear regulation of

the Veterans Administration (§ 8.91(b), 38 C.F.R. 8.91

(b) (1949) providing that these accrued but unpaid

proceeds be paid to the contingent beneficiary. The

court admitted that "the regulation specifically covers

the case" (R. 75), but refused to follow it on the

ground that the regulation was not supported by the

statute. AVe shall show first that the district court em-

ployed an erroneous standard in declining to follow the

regulation and, second, that the regulation is supported

by the statute and is therefore fully valid and disposi-

tive of this case.

^^ As will be explained infra, p. 21, the 1940 Act permitted

payment of National Service Life Insurance proceeds on the install-

ment plan only; however in 1946 the Act was amended to pennit

lump-sum settlements in certain circumstances.
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The Courts Must Follow Insurance Regulations of the Admin-

istrator If Those Regulations Are Not Inconsistent with the

Act and Are Necessary or Appropriate to Carry Out Its

Purposes.

A. The Court Below Employed An Erroneous Stand-

ard In Determining the Validity of Section 8.91

(h) of the Veterans Administration's Regula-

tions.

There is no question that an administrative regula-

tion promulgated within the authority granted by

statute has the force of law and will be given full e:ffiect

by the courts. National Broadcasting Co. v. United

States, 319 U.S. 190; Bosen v. United States, 245 U.S.

^Ql
',
Ex Parte Beed, 100 U.S. 13; Gratiot v. United

States, 45 U. S. (4 How.) 80 ; Carter v. Forrestal, 175 F.

2d 364 (C.A.D.C), certiorari denied, 338 U.S. 832.

It is also a familiar principle that a consistent ad-

ministrative construction "is entitled to great weight,

'and such construction is not to be overturned unless

clearly wrong, or unless a different construction is

13lainly required.' United States v. Jackson, 280 U.S.

183, 193." United States v. Citizens Loan <& Trust Co.,

316 U.S. 209, 214; United States v. Madigan, 300 U.S.

500, 505. This general rule, of course, "has peculiar

weight when it involves a contemporaneous construc-

tion of a statute by men charged with the responsibility

of setting its machinery in motion, of making the parts

work efficiently and smoothly while they are yet untried

and new." Norwegian Nitrogen Products Co. v. United

States, 288 U.S. 294, 315; Adams v. United States, 319

U.S. 312, 314-315 ; United States v. American Trucking

Assns., Inc., 310 U.S. 534, 549.



The forerunner of Section 8.91(b) of the Regula-

tions of the Veterans Administration was Section

10:3491, 13 F.R. 2584, which was promulgated in May
1948. That regulation, as this one, construed the statute

as requiring that accrued but unpaid proceeds, such as

those here in question, be paid to the contingent

beneficiary. Thus, for 7 years this same construction

of the 1946 amendments has been consistently followed

by the "men charged with the responsibility of setting

[the Act's] machinery in motion." And even be-

fore the 1946 amendments, Section 602(h)(3) of the

1940 Act, (54 Stat. 1009, 1010, 38 U.S.C. 802(h)(3))

which provided for the disposition of installments un-

paid to deceased beneficiaries was interpreted as apply-

ing to those unpaid installments that had accrued as

well as to the installments not yet accrued. See e.g., §

10:3449, 6 F.R. 1162.

Despite the judicial tradition of deferring to long-

standing administrative construction, the District

Court refused to accept the regulation, apparently

being of the view that the regulation would be binding

upon the court only if it was "interpretive" of the

statute, but that if it was "legislative" in nature, it

must fall (R. 75). Whatever be the correctness of that

standard as applied to other administrative regula-

tions, it clearly does not apply to the regulations of

the Veterans Administrator. This is so at least partly

because of the broad statutory grant of power to the

Administrator to "determine and publish the terms

and conditions of [National Service Life Insurance],"

Sec. 602 (o), 54 Stat. 1009, 1011, 38 U.S.C. 802 (o), and

to "make such rules and regulations, not inconsistent

with the provisions of this part, as are necessary or ap-

propriate to carry out its purposes." Sec, 608, 54 Stat.
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1009, 1012, 38 U.S.C. 808. United States v. Zasove, 334

U.S. 602, 611. Moreover, the practice is well-estab-

lished in the federal courts of deferring to the judg-

ment of the Veterans Administrator in matters deal-

ing with the administration of veterans' insurance.

United States v. Citizens Loan cfc Trust Co., 316 U.S.

209; United States v. Madigan, 300 U.S. 500; Horton

V. United States, 207 F. 2d 91 (C.A. 5), certiorari

denied, 346 U.S. 903; Cleveland v. United States, 201

F. 2d 398 (C.A. 6) ; Jones v. United States, 189 F. 2d

601 (C.A. 8) ; United States v. Snyder, 177 F. 2d 44

(C.A.D.C) ; Hicks v. United States, 65 F. 2d 517 (C.A.

4) ; Claffy v. Forbes, 280 Fed. 233 (C.A. 9).

The chief cause for the error of the District Court

lies in its analysis of this case as if it were one involv-

ing commercial insurance. The court began with the

assumption that a beneficiary's right to receive in-

surance proceeds vests upon the death of the insured,

which is the usual commercial rule, and then it searched

for reasons why this rule should not apply here (R.

78-81). Finding none it granted judgment for the

estate of the princij^al beneficiar}^ But National Serv-

ice Life Insurance is not conmiercial insurance. No
matter how the 1946 amendments broadened the Act

(and we will examine infra how these amendments

liberalized the Act) it is still statutorily created Gov-

ernment insurance and must be so considered when
judicially reviewed. This principle was succinctly

stated by the Supreme Court in United States v.

Zazove, 334 U.S. at 610:

There is, of course, a marked distinction between

the criteria for judicial construction of an ordin-

ary commercial insurance contract, and construc-

tion of the provisions of an act of Congress set-
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ting up a system of national life insurance for

servicemen to be administered by a governmental

agency. The statutory provisions, w^here ambigu-

ous, are to be construed liberally to effectuate the

beneficial purposes that Congress had in mind.

In this respect, judicial construction of the statute

may appear similar to construction of a commer-

cial policy, where ambiguous provisions are gener-

ally construed in favor of the insured.* * * But

the statute is an exj^ression of legislative intent

rather than the embodiment of an agreement be-

tween Congress and the insured person. Only the

intent of Congress, which, in this case is the insurer,

need be ascertained to fix the meaning of the stat-

utory terms; the layman understanding of the

policy holder does not have the relevance here that

it has in the construction of a commercial contract.

B. United States v. Zasove, 334 U. S. 602, Which Sets

Forth the Correct Standard for Review of Veter-

ans Administration Regulations Under the 1940

Act, Supports the Government's Position in This

Case.

The Supreme Court carefully explained in United

States v. Zazove, that, in reviewing insurance regula-

tions of the Administrator, courts must examine the

pertinent section of the Act in relation to the Act's

other sections and in relation to its legislative history

for the purpose of determining '' whether the regula-

tion is 'not inconsistent' with the provisions of the Act
and whether it is 'necessary or appropriate to carry

out its purposes.' " 334 U.S. at 612. The court went
on in that case to uphold the regulations of the Veterans

Administration governing the payment of annuities.

As the court below stated (R. 75), "The Veterans' Ad-
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ministration regulations involved in Zazove were re-

viewed as if the regulations were interpretive. They

more closely approached legislative regulations than

the regulation involved in this case." In view of this

observation, it is difficult to understand how the court

could have made the decision it did consistent with the

Zazove case.

However, the trial court quoted language from

Zazove that Veterans Administration regulations are

''not automatically to be deemed valid merely because

not plainly interdicted by the terms of the particular

provisions construed." The court apparently read this

language as leaving it within its discretion whether or

not to follow the regulation, and if this had been so,

then the opinion that w^as written would not have been

an unreasonable one.

But as the Supreme Court has emphasized, where a

regulation covers a case before the courts, the decision

to be made is not the same as if the case were an original

question. The regulation must be given effect unless

it is inconsistent with the Act or not necessary or ap-

propriate to carry out its purposes. In this case the

question of disposing of these approved but unpaid

proceeds had already been raised and answered by the

Administrator in his capacity as rulemaker for Na-

tional Service Life Insurance. It was in failing to give

due consideration to that regulation, in failing to ex-

amine it according to the standards laid down by the

Supreme Court, that the district court erred.
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II

section 8.91(b) of the Veterans Administration Regulations,

Which Was Followed by the Administrator in This Case,

Controls Disposition of the Proceeds in Question.

Focusing attention on the particular facts of this case

md upon the legal principles necessary to resolve this

iispute, it is well to remember that the issue at bar is a

;imple one. The representative of the insured, the rep-

resentative of the principal beneficiary (the insured's

nother), who was not entitled to a lump-sum settlement

inder the Act, and the contingent co-beneficiaries (the

nsured's brother and a charitable institution catering

;o unfortunate boys), so designated by the insured, each

^laim the right to receive that part of the proceeds of

:he insured's policy (about $2,600) ^ which became pay-

able to the principal beneficiary during her lifetime but

vhich was not paid to her before her death.

The court below decided in favor of the estate of the

principal beneficiary. The United States, a defendant

n this action and interested in supporting its lawfully

promulgated regulations and in carrying out the will

3f Congress (see United States v. Leverett, 197 F. 2d 30

(C. A. 5), and United States v. Snyder, 111 F. 2d 44

(C. A. D. C.)), has appealed because it believes that a

lawful regulation of the Veterans Administration

—

providing that in this kind of case the disputed proceeds

should be paid to the contingent beneficiary—should be

controlling. We have argued before that if the regula-

tion in question can be shown to be not inconsistent with

the Act and also necessary or appropriate to carry out

2 Mrs. Short chose to receive 36 equal monthly installments (R.

52). If that option had been approved she would have received

5289.90 monthly or a total of about $2,609.10 between her son's

ieath and her own.
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its purposes, then the courts must follow that regulation,

giving it full effect as if it were part of the statute. In

this part of the brief it will be shown that this regula-

tion meets those requirements.

A. The Statute Is Silent As To Who Is Entitled to the

Disputed Proceeds In This Kind of Case and

Hence the Regulation Could Not Be Inconsistent

With It.

Section 602 (u) of the National Service Life Insur-

ance Act of 1940, as amended, j^rovides that where "a

designated beneficiary not entitled to a lump-siun set-

tlement * * * dies before receiving all the benefits

due and payable * * * the remaining unpaid insur-

ance (whether accrued or not) shall be paid in one sum

to the estate of the insured," If that section had been

applicable to this case, then Regulation § 8.91(b) which

provides that in these circumstances payment should

go to the contingent beneficiary would have been incon-

sistent with the Act and therefore invalid, and appellant

James Harvey Short, executor of the estate of the in-

sured, would have been entitled to the proceeds in ques-

tion. But the district court found that section inap-

plicable, and we agree with that conclusion.

The court below concluded that the phrase "desig-

nated beneficiary" in Section 602 (u) includes conting-

ent as well as principal beneficiaries and that therefore

the section applies only where no designated beneficiary,

contingent or principal, is still living (R. 77). This

is the construction that has been followed by the Veter-

ans Administration since the statute was first enacted,

§ 10:3489, 11 F. R. 9285, 38 C. F. R. 10:3489 (Supp.

1946), 38 C. F. R. 8.89 (1949), and is the construc-

tion inferentially approved in Washburn v. United

States, 63 F. Supp. 224 (W. D. Mo.) where it was held
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that the phrase ''beneficiary" in Section 602(g) of the

Act, 54 Stat. 1009, 1010, 38 U. S. C. 802(g), includes con-

tingent as well as principal beneficiaries. ^ This con-

struction is also in keeping with the countless rulings in

the field of commercial insurance defining "beneficiary"

as anyone entitled to receive proceeds under an insur-

ance policy. See, e, g., Odom v. Prudential Life Insur-

ance Co., 173 Ore. 435, 145 P. 2d 480 ; 29 Am. Jur. § 1271.

If the construction given Section 602 (u) by the Vet-

erans Administration and by the court below were over-

turned and that section were held api3licable whenever a

designated principal beneficiary not entitled to lump-

sum settlement survived the insured but died before re-

ceiving all payments, even though other designated bene-

ficiaries were still alive, then persons designated by the

insured, and therefore i3resumably objects of his bounty,

would be cut off from any of the policy proceeds in favor

of the insured's estate. In many cases this would mean
that creditors of the insured's estate, expenses of ad-

ministration, and taxes could take the bulk, if not all,

of the insurance money. If a holder of a National Serv-

ice Life Insurance policy should want such a result, he

could designate his own estate as a beneficiary. This

has been possible since 1946, § 4, Act of August 1,

1946, c. 728, 60 Stat. 781. Here, however, when the in-

sured last changed the beneficiaries of his policy in

August of 1949 (K. 100), he specifically designated his

brother and the Berkshire Industrial Farm as conting-

ent beneficiaries, not his own estate, thereby making his

intention clear that if the principal beneficiary did not

survive to receive all the proceeds, then he wished the

^ Sec. 602(g) gives to policyholders the right to designate bene-

ficiaries of the insurance. The Washburn case decided that this

permitted them to designate contingent beneficiaries as well as

principal beneficiaries.
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remainder to be divided among these contingent bene-

ficiaries. It is therefore, reasonable to assmne, as the

Veterans Administration and the court below did, that

the insured intended that there be a complete failure of

beneficiaries before any part of the insurance proceeds

should revert to his estate.

If any further support is needed to prove that Sec-

tion 602 (u) does not require payment of the insurance

proceeds to the estate of the insured, then it should be

noted that since 1948 Congress has known of the con-

struction given to Section 602 (u) by the Veterans Ad-

ministration and has seen fit not to interfere, though it

has amended the Act in other particulars since that time.

In September 1948 identical letters addressed to the

Speaker of the House of Representatives and to the

President Pro Tempore of the Senate were sent to the

Congress informing them of this Veterans Administra-

tion construction and quoting the text of Regulation

Section 10:3489 (now 38 C. F. R. 8.89 (1949)).^ These

letters were printed in both committee reports of a sug-

gested amendment (subsequently enacted) to the Act.

S. Rept. No. 50, H. Rept. No. 513, 81st Cong., 1st Sess.

In these circumstances. Congress's failure to change

the regulation legislatively can only be taken as tacit

approval. Cf . Commissioner v. Flowers, 326 U. S. 465,

^ That section, in pertinent part, provided as follows:

If no person is designated beneficiary by the insured, or if

the designated beneficiary {including a contingent beneficiary)

does not survive the insured, or if the designated beneficiary

{including a contingent beneficiary) not entitled to a lump-sum
settlement survives the insured and dies before payment has

commenced, the face amount of insurance less any indebtedness

shall be paid to the insured's estate in one sum, provided that

in no event shall there be any payment to such estate of any
sums which, if paid, would escheat. [Italics supplied].
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469 ; Helvering v. Winmill, 305 U. S. 79, 83 ; Missouri

v.i?oss,299U.S.72,75.'"'

Of course, if, as we contend. Section 602 (u) of the

Act controls only the case where no living designated

beneficiary exists then Eegulation Section 8.91(b)

—

which provides for the payment of installments accrued

but not paid when the principal beneficiary has died but

contingent beneficiaries are still alive—could not pos-

sibly be said to be inconsistent with that section. The

two provisions are complementary rather than con-

flicting. Moreover, no other section of the Act relates

explicitly or impliedly to the question of how to dispose

of insurance proceeds in this fact situation nor have we
found anything in the legislative history of the act or

its many amendments that deals with this problem—in

short, nothing in the Act can be said to be inconsistent

with Veterans Administration Regulation Section

8.91(b).

B. The Regulation Is Necessary or Appropriate to

Carry Out the Purposes of the Act

There being no statutory direction for disposing of

insurance proceeds in a case of this kind, payment must

be controlled by regulations of the Veterans Adminis-

trator promulgated under his broad statutory powers to

"determine and x^ublish the terms and conditions of such

insurance," § 602(o) of the Act, 54 Stat. 1009, 1011, 38

U. S. C. 802 (o), and to "make such rules and regula-

tions, not inconsistent with the provisions of this Act,

as are necessary or appropriate to carry out its pur-

poses." §608, 54 Stat. 1009, 1012, as amended, 38

^^ For further legislative support see n. 32 in the opinion of the

court below (R. 86-8).
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U. S. 0. 808. We have just showed that Section 8.91 (b)

of the Regulations is not inconsistent with the Act.

Supra, pp. 13-17. To establish its validity then, it need

only be shown that this regulation "is necessary or ap-

propriate to carry out [the Act's] purposes." United

States V. Zazove, 334 U. S. 602, 611-612. See pp. 11-12,

supra.

1. Viewed in ''its historical setting/' '" the Act clearly

supports § 8.91(h) of the Regulations. In formulating

a regulation to provide for the disposition of accrued

but unpaid funds such as these, the Administrator could

have chosen any one of 3 possible solutions: (a) the

rule that applies when no beneficiaries, contingent or

principal, are still living could have been extended to

cover this case so that the proceeds would be paid to the

estate of the insured; (b) the rule that applies when
the principal beneficiary is entitled to a lump-sum set-

tlement could have been extended to this case to make
the estate of the principal beneficiary entitled to re-

ceive the disputed proceeds; or, finally, (c) a new rule

could have been established to provide for these special

facts and making the award to the contingent bene-

ficiaries who were designated by the insured. The Ad-

ministrator chose the last of these possibilities, a rule

that is not only appropriate to carry out the purposes

of the Act, but is probably the most reasonable and ap-

propriate of the three.*'

The rule promulgated by the Veterans Administrator

(Sec. 8.91(b)) is the most suitable because it is tailor-

made to the particular fact situation and not dependent

upon rules designed for other facts. It is best calcu-

5 United States v. Henning, 344 U.S. 66, 72.

^ It hardly requires proof that any of the three possibilities would
be "necessary" to carry out the purposes of the Act. If for no other

reason, it would avoid uneven or discriminatory treatment.
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lated to carry out the broad purposes of the Act and the

general intent of policyholders. Each of the other two

alternatives results in benefiting a decedent estate

rather than a living beneficiary, a result believed to be

contrary to the intent of the average policyholder. Na-

tional Service Life Insurance policyholders are told in

general terms what a beneficiary is when they make a

designation (R. 100), and in what circumstances the

beneficiaries will take. It has therefore been the stand-

ard practice of the Veterans Administration to carry

out to the best of its ability any such designation, and it

has been assumed that the insured, if he could be asked,

would prefer a designated contingent beneficiary to the

creditors or heirs of the deceased principal beneficiary

in whom the insured might have little or no interest.'^

This assumption is the foundation of Section 8.91(b).

The history of the 1940 Act leaves little doubt that

Congress has made the same assumption. From the

beginning, the underlying policy of National Service

Life Insurance has been to benefit living people, to care

for the families and friends of men who were called

away to war never to return. In enacting the National

Service Life Insurance Act of 1940, the draftsmen had

the benefit of experience under the World War Veter-

ans' Act of 1924, 43 Stat. 607, which provided for pay-

ment to a beneficiary's personal representative of ac-

'' To take a common example, suppose that an insured is married
and has no children, he names his wife as the principal beneficiary

and his parents or brothers and sisters as contingent beneficiaries.

If his wife then dies before receiving any payments, the accrued
unpaid installments would, under the construction below, go to her

estate and thus to her creditors and heirs, which would be the

members of her family. On the other hand, under our construction,

the accrued unpaid installments would go to the insured's family

as the designated contingent beneficiaries. The latter result is far

more in accord with the normal intent of an insured than the result

under the construction below.
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crued installments of insurance unpaid at the time of

his death (Section 26, 28 U. S. C. 451), and to the estate

of the insured of the present value of all unmatured in-

stallments (Section 303, 38 U. S. C. 514). In view of

these express provisions in the 1924 Act for payment to

the beneficiary's estate of installments accrued but un-

paid, (McCuUough v. Smith, 293 XJ. S. 228, Singleton v.

Cheek, 284 U. S. 493), which Act was used as a model

in drafting the benefit provisions of the 1940 Act

(United States v. Zazove, 334 U. S. 602, 617-19), the

omission of similar provisions from the Act of 1940 em-

phasizes Congress's intention to limit insurance bene-

fits to living beneficiaries.

This same policy can be seen in the Servicemen's In-

demnity Act of 1951, 65 Stat. 33, 38 U. S. C. 851, et seq.

That statute, which awarded free life insurance in the

amount of $10,000 to servicemen during the period of

military service, again expressly established the prin-

ciple of permitting payments only to authorized bene-

ficiaries alive to receive them in the following provi-

sion (Sec. 3, 38 U. S. C. 852)

:

Any installments of an indemnity not paid to a

beneficiary during such beneficiary's lifetime shall

be paid to the named contingent beneficiary, if any

;

otherwise, to the beneficiary or beneficiaries within

the permitted class next entitled to priority: Pro-

vided, That no payment shall be made to the estate

of any deceased person.

See also S. Eept. No. 91, 82nd Gong., 1st Sess. 8. Re-

affirmation of this principle in circumstances comj^ara-

ble to those which surround the National Service Life

Insurance Act convincingly evidences deliberate Con-

gressional policy to prefer living people as beneficiaries



21

of Government insurance rather than estates of de-

ceased people.

This policy of preferring the living is so strong that it

prompted the Supreme Court to hold in Henning v.

United States, 344 U. S. 66, and Baumet v. United

States, 344 U. S. 82, that the Act required forfeiture to

the National Service Life Insurance Fund if no bene-

ficiary was alive, although some lower courts had held

otherwise. United States v. Henning, 191 F. 2d 588

(C.A. 1) ; Henning v. United States, 93 F. Supp. 380

(D. Mass.).

The court below concluded, however, that this policy

was changed in 1946. It reasoned that since many of

the narrow limitations upon National Service Life In-

surance contained in the Act of 1940 were removed by

the 1946 amendments, the purpose of those amendments

was to liberalize the insurance and make it more like

commercial life insurance. While this is true in gen-

eral, a more detailed analysis of the amendments re-

veals that the Act was broadened in certain particulars

but not in others. The broad provisions for payment

to i^ersonal representatives of beneficiaries that ap-

peared in the 1924 Act, 43 Stat. 614, 38 U. S. C. 451, were

not reenacted. Instead, special rules were established

only for lump-sum settlements. Until 1946, beneficiaries

could be paid only on the installment plan. In § 602 (t)

,

§ 9, 60 Stat. 781, 38 U. S. C. 802 (t), added by the 1946

amendments, policyholders were permitted for the first

time to designate a commercial-type lump-sum settle-

ment as one form of payment to the beneficiary. How-
ever, beneficiaries are not entitled to this lump-sum set-

tlement unless the insured himself so specifies. And if

the insured does choose to permit a lump-sum settle-

ment, nevertheless a beneficiary can select payment on
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the old-style installment plan basis. Thus the total ef-

fect of § 602 (t) was to add to the Act a new form of

payment while retaining the old installment plans as

well.

Section 602 (u) was added to provide for disposal

of payments that have accrued to a beneficiary entitled

to the new type lump-sum settlement but who had not

been paid before death. Congress j^rovided that such

payments were to be made according to the commercial

rule, i.e., that the right to receive the entire lump sum
would vest in the beneficiary immediately upon the

death of the insured, whether or not the beneficiary had

chosen to receive the liunp sum, provided only that the

beneficiary survive the insured. But Congress carefully

distinguished in Section 602 (u) between this new rule,

which would be applicable only to beneficiaries entitled

to receive the new commercial-type lump-sum payment,

and the old rule which would continue to apply to those

beneficiaries entitled only to the old-style installment

payments. The second half of this subsection made

plain that beneficiaries not entitled to the lump-sum

settlement w^ould not have a vested right to any of the

proceeds but that *'the remaining unpaid insurance

(whether accrued or not) shall be paid in one sum to the

estate of the insured." [Italics suj^plied.]

We have explained supra, pp. 13-17, that this part of

Section 602 (u) was intended to apply only where no

designated beneficiary, contingent or principal, is still

living, but it illustrates that the long-standing rule

against the vesting of rights to unpaid installments

"whether accrued or not" is to remain, except with re-

spect to beneficiaries entitled to the new lump-sum
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settlement.^ Thus the second half of Section 602 (u)

bad a dual purpose. First it was designed to retain

the pre-1946 policy of permitting no vesting of rights to

insurance benefits where the beneficiary was entitled

3nly to installment pajments, and second its purpose

was to change the pre-1946 rule requiring forfeiture to

the Fund of any payments which could not be made to

living persons by awarding otherwise forfeitable pay-

ments to the estate of the insured. Section 8.91(b) of

the regulations furthered the first purpose of continu-

ing the rule against vesting, requiring payment to the

contingent beneficiary next in line rather than to any

estate. And it may be observed that in this case there

is no question of forfeiture—all the insurance proceeds

will eventually be paid out—rather the issue here is

the choice among beneficiaries, the living contingent

beneficiaries on the one hand, and the estate of the

principal beneficiary on the other.

2. The delay in making payment to Mrs. Short was

regrettable hut unavoidable and cannot change the legal

effect of the regulation. The distinguished district

judge stated in his opinion:

I cannot believe that Congress intended that the

rights of the principal beneficiary could be de-

feated by an administrative failure to pay or by

litigation over the proceeds extending beyond that

beneficiary's death.

** This same policy against vesting (which is merely an extension

of the policy favoring living persons) was followed under Section

602(h) (3) of the 1940 Act. See pp. 8-9, supra.
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Almost the identical reasoning was rejected by tlie

Supreme Court in United States v. Henning, 344 U.S.

66 at 74. In that case the Court said (at pp. 75-76)

:

We are not unmindful of the fact that unantic-

ipated delay in the payment of policy proceeds

may withhold from a beneficiary the funds that

Congress intended him to get; seven years and

three deaths have not yet brought this litigation

to an end. But we cannot apportion the blame for

this cruel delay. And we may surely not speculate

that the officials entrusted with the administration

of the Act would attempt to enrich other benefi-

ciaries or the treasury itself by a sardonic waiting

game.

We conclude that in this crisis legislation Con-

gress, fully aware of the sometimes inevitable de-

lays in payment, preferred the occasionally harsh

result to a course of action which would permit

funds intended for living members of the narrow

statutory class of permissible takers to seep down

to an enlarged class of sub-beneficiaries created not

by the Act itself but by intended beneficiaries'

testamentary plans. Courts may not flout so un-

mistakable a legislative purpose, expressed in so

clear a congressional command.

The District Court distinguished the Henning case

on this point upon the ground that it was based on

'' explicit provisions" of the 1940 Act and upon the

legislative policy of restricting beneficiaries' rights,

broadened by the 1946 amendments. But as we have

seen above, that policy was broadened only \\dth respect

to beneficiaries entitled to lump-sum payiuent, and as

for the "explicit provisions" of the Act, suffice it to
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say that two lower courts did not think the provisions

were very explicit ^ having decided the case the other

S^ji-that twQ-
luw ei courlH did nul think'

t

he provisions

''ambiguous." 334 U.S. at 610.

In United States v. Citizens Lomi <& Trust Company,

316 U.S. 209, 215, the Supreme Court was faced with a

similar problem involving administrative delay under

the World War Veterans' Act of 1924. The court

there said:

The Court of Appeals was evidently impressed

by the delay in the settlement of respondent's

claim. We share that concern. The insured died

almost 23 years ago and final disposition of the

case is only now in view. But responsibility for

the delay is not easily apportioned. And in any

event, it could not influence our construction of the

language of the statute. [Footnote omitted]

These decisions make it plain therefore that although

the result in a particular case may be harsh,^*^ the delay

necessitated by administrative problems in an agency

handling the vast numbers of applicants and the huge

amounts of money that the Veterans Administration

^ See pp. 20-1, supra.

^" The apparent harshness caused by delay in this case is of course

not nearly so great as existed in the Henning case where the family

of the insured was deprived of any proceeds in favor of the Govern-

ment Fund. In this case the results of the delay (about 9 months)

was to deprive Mrs. Short, the insured's mother, of the use of

$2600 (see n. 2, supra) during the last months of her life. How-
ever, even under the Veterans Administration's ruling in this case,

half of that amount would remain in the family, going to James

Harvey Short, the insured's brother. The other half would be

paid to Berkshire Industrial Farm, a charitable institution in New
York. The insured had apparently become interested in this farm

and had designated it as a contingent beneficiary under his National

Service Life Insurance policy (R. 100).
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handles cannot alter the construction of a statute or the

applicability of regulations promulgated by the Ad-

ministrator. Of course, the delay in this case was not

a result of any deliberate intent to deprive Mrs. Short

of the insurance proceeds but was caused by difficulty

in obtaining certification of the insured's death. Al-

though requests were made to the appropriate agencies

by the Veterans Administration the official certification

of death was not received from the State Department

until July, 1951, a month after Mrs. Short had died.

Until that certificate arrived, the Veterans Administra-

tion's rules would permit it to do nothing to process

Mrs. Short's claim.

CONCLUSION

For the foregoing reasons, it is respectfully sub-

mitted that the judgment of the District Court should

be reversed.

Warren E. Burger,

Assistant Attorney General

Lloyd H. Burke,

United States Attorney

Melvin Richter,

Julian H. Singman,

Attorneys.
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James Harvey Short, Individually and as Ad- y
ministrator of the Estate of Irving Ritchie

Short, Deceased,
Appellant,
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Margaret D. Short, as Administratrix of the

Estate of Ethel Grace Short, Deceased,
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REPLY BRIEF OF JAMES HARVEY SHORT,

INDIVIDUALLY AND AS ADMINISTRATOR OF THE

ESTATE OF IRVING RITCHIE SHORT, DECEASED.

Ethel Grace Short, the deceased primary beneficiary

in the policy involved, had two sons, the insured vet-

eran, Irving Ritchie Short, and James Harvey Short,

the latter being one of the contingent beneficiaries



named in the policy involved. Both decedents died

intestate.

The mother was the sole heir at law of Irving, and

James Harvey Short is the sole heir at law of and

administrator of the estate of Irving. His wife, the

jDlaintiff, Margaret D. Short, is administratrix of the

mother's estate.

The relationships herein set out were stipulated to.

(R. pp. 53 and 54.)

The complaint filed by Margaret D. Short, as

administratrix of the estate of Ethel G. Short, alleges

the possible rights of James Harvey Short (R. p. 30)

and prayed that the rights of all parties be determined

(R. p. 32.) The answer of James Harvey Short, indi-

vidually and as administrator, pleaded the facts as

they had been pleaded by said administratrix and

made the same prayer. (R. pp. 48 and 49.)

As defendant, James Harvey Short, claimed any

such rights as he may have as contingent beneficiary

and as administrator of the veteran's estate. And on

behalf of said estate, he points out that subsection (u),

which was added to Section 602 of the Act of 1940

by Section 9 of the 1946 Act, here involved, declares

that the entire policy is payable to him as adminis-

trator of the veteran's estate. He simply asserts that

if subsection (u) is to be applied exactly as it reads,

the court must hold that the value of the installment

payments due at the date of the death of Mrs. Short

on June 14, 1951 should be paid to the veteran's

estate. That would be in line with the holding in the



Hennmg case (344 U.S. 66), that the terms of the

statute must be strictly followed. If, however, it is

implied that the insured could appoint the two con-

tingent beneficiaries and thus eliminate the command

referred to, said defendant earnestly urges that it

may not be further implied that they would be en-

titled to the installments on the policy which accrued

while the mother was living and which remained un-

collected while she was endeavoring to have the death

of the son established.

Dated, Berkeley, California,

Jmie 20, 1955.

Respectfully submitted,

Francis T. Cornish,

Cornish & Cornish,

Attorneys for James Harvey Short,

individually and as Administrator of

the Estate of Irving Ritchie Short,

Deceased.
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Margaret D. Short, as Administratrix of the
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REPLY BRIEF OF MARGARET D. SHORT,

ADMINISTRATRIX OF THE ESTATE OF

ETHEL GRACE SHORT, DECEASED.

PRELIMINARY STATEMENT.

The suit involves claims upon a policy of life in-

surance, dated January 1, 1943, which was issued

upon the life of Irving Ritchie Short, a World War



II veteran, under the National Service Life Insurance

Act of 1940. (54 Stat. 1009.) The said 1940 Act was

amended and supplemented by the Insurance Act of

1946. (60 Stat. 781.) (In each case the title of the Act

appears at the end thereof.) The 1946 Act contains

provisions which deal with, veterans' insurance which

matured on or after August 1, 1946, the effective date

of said act.

The case was heard upon a Stipulation of Facts

and the admissions of the pleadings. (R. p 51.)

The veteran died on August 30, 1950. (Stipulation,

Item 1, R. p. 52.) When the insured under such a

policy dies, the insurance is deemed matured. (180

Fed. 2d, 217.)

The two acts mentioned have been codified in a

series of sections, beginning with Section 801, Title

38, U.S.C. The main section of the 1940 Act is Section

602, which contains various lettered subsections. These

subsections were amended and added to by Sections of

the 1946 Act. It will aid the discussion to refer to the

original acts and not to the code sections.

The policy is in the sum of $10,000. (R. p 5.) It

named the veteran's mother, Ethel Grace Short, as

principal beneficiary (R. p. 6) and, by an amendment,

it named his brother, James Harvey Short, and Berk-

shire Industrial Farm of Canaan New York as equal

contingent beneficiaries. (Stipulation, Item 3, R. p.

53.)

Mrs. Short, the principal beneficiary, filed a claim

upon this policy. As the veteran did not direct that the



policy should be payable in a lump sum and did not

select any of three additional methods of payment

mentioned in Subsection (t) of the Act of 1946, added

by Section 9 to Section 602 of the 1940 Act, the policy

became payable in 36 equal monthly installments, pur-

suant to a desig-nation which the statute did permit

Mrs. Short, as primary beneficiary, to make. (Item

15, Stipulation, R. p 62.) The total of the installment

payments aggregated slightly over $10,000, because

the government allows something for interest on de-

ferred payments.

Mrs. Short died on June 14, 1951, while action on

her claim was pending. (R. p. 70, Item 25.) The Veter-

ans Administration had not as yet passed on the claim.

Its position was that it must first obtain proof from the

War Department as to whether the veteran was in the

Army at the time of his death and that if he was not,

it must have proof of the veteran's death from the

^'proper service department", which it held was the

State Department. It claimed that it took it until

June 18, 1951 to get the required report from the War
Department and that it thereupon requested a report

of the death from the State Department. (See Items

24 and 26, Stipulation, Record, pages 69 and 70.)

This was four days after Mrs. Short died. It claimed

that it thereupon obtained the report of death from

the State Department on July 3, 1951. (For these

matters, see Item 24 of Stipulation, R. pages 69 and

70.) Its requirement as to procedure was simply un-

authorized. Its delay was wholly unnecessary, and it

was fatal to Mrs. Short's claim if the appellant's



position is right, for that position would make actual

collection of her claim essential to her right thereto

and her estate could have no interest therein, regard-

less of the cause of the delay. The Veterans Adminis-

tration determined said fact of death shortly after

Mrs. Short died, but on being advised of Mrs. Short's

death, it ruled that nothing was payable on the policy

to Mrs. Short's estate: that the whole of it, including

the payments already accrued, was payable to the two

contingent beneficiaries. (Item 27. Stipulation, R. p

70.) But note the time that was utterly wasted in

getting the umieeded rei>ort from the War Depart-

ment.

Said administrative hearing by the Veterans Ad-

ministration may be attacked. It is attacked here. But

for the waste of time in finding the death of the

veteran, the ten installments of the insurance awarded

to plaintiff by the judgnient appealed from would have

been paid before Mrs. Short died and the technical

argmnent here made would have no fomidation. We
shall show as our first point that at least since the

passage of the 1946 Act, the fairness and legality of

the said hearing may be attacked.

And this brings u]^ the further argmnent under our

first point. In Aiew of the change in the policy of the

law as represented by the 1946 Act, is a claimant, such

as was Mrs. Short, to be deprived of all right by death

if it is perfectly clear that he proceeded in good faith

and with ordinary diligence in ti-ying to have his

claim passed on? Had this case been dragged out

nearlv three vears and Mrs. Short had died before



pa^Tiient, about the whole policy would have passed

to contingent beneficiaries, if appellant is right. We
submit the policy of the law as laid down in the

Henning case was definitely changed by the 1946 Act.

Margaret D. Short, as Administratrix of the estate

of Ethel Grace Short, filed this suit after the final re-

jection of the claim. Said rejection was on the groimd

that, as the claimant had died, she could not collect the

claim and that such collection was necessary to perfect

the claim. (R. pages 70 and 71.) The complaint named

as defendants the United States and the two contin-

gent beneficiaries above referred to and also James

Harvey Short individually and as Administrator of

the estate of Irving Ritchie Short. All defendants

answered.

The District Court's judgment (R. p 102) awards

to plaintiff the installments that accrued on the policy

prior to Mrs. Short's death and divides the balance

equally between the contingent beneficiaries. It over-

ruled the government's contention that the whole of

the installments must be paid to the contingent bene-

ficiaries. Its opinion was made a part of the findings

and conclusions of law. (R. p. 82.)

Berkshire Industrial Farm has not appealed, but

the government is virtually appealing on its behalf.

James Harvey Short appealed individually and as

Administrator of the insured's estate. He did not des-

ignate a record on appeal. He gave a cost bond. The

present record presents the entire case. He asks that

the judgment be affirmed and, if not affirmed, that tlie

entire insurance shall be awarded to the veteran's



estate. In view of the provisions of the law which have

abolished restrictions on designating beneficiaries of a

policy that has matured, something may be said on

the point that where a case evidences no collusion and

has been ably and carefully considered, the govern-

ment should consider itself as a stakeholder. Of course

we have noted the cases of 77. S. v. Snyder, 111 F. 2d,

442, and U. S. v. Hoth, 207 F. 2d, 386, which may
indicate the contrary.

Important Changes in the 1940 Act.

Prior to the 1946 Act, all insurance subject to the

1940 Act was payable in installments only. See sub-

section (h) of Section 602 of the 1940 Act. Said sub-

section (h) was amended by Section 5(a) of the 1946

Act, but not in the respect mentioned, insofar as insur-

ance already matured was concerned. The insurance

here involved matured on August 20, 1950, that being

the date of the death of the veteran, and subsection

(t), which was added to the 1940 Act by Section 9 of

the 1946 Act, provided that all insurance subject to

the 1940 Act which matured on or after the passage

of the 1946 Act, which was August 1, 1946, could be

made payable at the option of the insured in any one

of four methods: In a liunp sum, or in any of three

additional methods, each of which required payment

of the insurance in installments. Section 4 of the 1946

Act explicitly repealed all restrictions on designating

beneficiaries in case the insurance matured after the

enactment of the 1946 Act took effect. The existing

restrictions were prescribed in Subsection (h) (3) of

Section 602 of the 1940 Act.



All old policies yet to mature and all new policies

came under the liberal provisions of the 1946 Act. All

matured policies remained subject to the 1940 Act.

Section 5(b) of the 1946 Act and Subsection (u)

of Section 602, added to the 1940 Act by Section 9

of the 1946 Act, will be considered in the argument

which follows.

This reply brief makes two points.

I. The failure to approve the claim of Ethel Grace

Short in her lifetime, so as to permit the same to be

paid was the result of the unauthorized and arbitrary

conduct of the Veterans Administration and conse-

quently the claim should be recognized as valid if it

is otherwise the law that, to be entitled to install-

ments that accrued on the policy in her lifetime, she

had to collect the same and her estate had no interest

therein.

Where the claimant has proceeded in good faith

to enforce his claim, the drastic rule of the Henning

case does not apply to failure to collect the claim.

II. The able and careful opinion of the District

Court correctly construes Subsection (u) of Section

602. It shows that that subsection furnishes no sup-

port whatever for this appeal. It properly refers to

Section 5(b) of the 1946 Act and gives its principle

correct application.
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ARGUMENT OF POINT I.

When at an administrative hearing, such as the

law here provided, evidence adequate to establish a

claim is presented or if it is offered and the offer

ignored or if such a hearing is needlessly postponed

until mere delay destroys the claim, the claim should

be treated as an established claim. In such a situa-

tion, it is required that the administrative body that

passes on the claim shall

—

''* * * follow a procedure which satisfies elemen-

tary standards and reasonableness essential to the

due conduct of the proceeding which Congress

has authorized."

Chief Justice Stone in

Diamuke v. United States, 297 U.S. 167, 80 L.

ed. 561, 56 S. Ct. 594.

Specifically, the Supreme Court ruled that the ad-

ministrative tribunal which was authorized to pass on

a claim for retirement pay could not ignore imcon-

tradicted evidence as to what it was supposed to

find, that it was required to proceed fairly. The

District Court was upheld and the Circuit Court

reversed.

Here, the Veterans Administration ignored proof

of the veteran's death, ignored offers of further

proofs and adopted a method of procedure that was

not sanctioned by any law or regulation and that

improperly postponed its determination until after

Ethel Grace Short died, thereby defeating (if and

only if appellant is right on the law) the claimant's

demand by mere delay. The delayed hearing became



no hearing because right to the demand depended

on its collection by the claimant in her lifetime, if the

appellant is right.

The Veterans Administration ruled that it must

first have proof from the War Department as to

whether Irving Ritchie Short was in the service

of the Army at the time of his death and that if this

proof showed he was not in such service, the proof

of death should be furnished by the State Depart-

ment. The rulings were unauthorized and they caused

the delay. The first proof was not obtained until

about four days after the claimant died, which was

on June 14, 1951. (Item 25, R. p. 70.) The veteran

died on August 30, 1950. (Stipulation, Item 1, R.

p. 52.)

Under the 1940 Act and the ruling thereon in the

Henning case, mere delay—however unauthorized—in

acting on a claim was permitted to defeat it. Collec-

tion by designated living beneficiaries was the essence

of the law. The "ladder of priority" had to be main-

tained. We urge that this requirement was abolished

by the 1946 Act, in so far as this claim is concerned.

What are the facts as to hearing?

It is admitted that Irving Ritchie Short died on

August 30, 1950. (Item 1, Stipulation, R. p. 52.) He
was a veteran of World War II. (Same item.) The

circumstances of his death are shown in Item 8 of

the stipulation. (R. pp. 54 to 59.) He had taken his

discharge from the Army. At the outbreak of the

Korean War, he was in Formosa. He went from

there to Tokio to again enter active service. A med-
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ical examination was required. This showed he was

seriously ill. His symptoms indicated polio. His

brother, the defendant, James Harvey Short, a soldier

on his way to Korea, was in Tokio. It was realized

that proper medical care required placing the veteran

in the United States Army Hospital in Tokio. That

was done. He died within a few days.

It should be observed at this point that certain of

the forms in use by the Veterans Administration for

filing claims based upon the death of a veteran spe-

cifically state that proof of death shall not be required

if the death occurred in a government institution. It

would seem that a veteran is entitled to arrange to

draw upon his policy of insurance and to receive fixed

payments in the event of his disability. He may die

and substantial amounts may have accrued in his

favor. Form No. 8-614 relates to an application for

accrued benefits by a veteran's widow, child or chil-

dren or a dependent parent. On this form there

is printed the following: ''Specific Instructions:

Proof of Death. Death of a veteran in a government

institution need not be proven by a claimant. Other-

wise a certified copy of a public record of death

should be furnished." Form number 8-551 is a sim-

ilar form of claim, the payment of which depends

upon the death of a veteran and similar procedure

is permissible. The form of claim Avhich they fur-

nished to Mrs. Short to sign and which she did sign

has at the bottom V. A. Form 8-355c. It has at the

top ''Claim for National Service Life Insurance." It

has blanks for filling in, like a private company form,

and about halfway down it has the following:
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"Section II. Certificate of Identification.

Note: Execution of Section II is unnecessary

if insured died in active service or in a hospital

under the jurisdiction of the United States

Government. To be executed by a disinterested

person."

Then came Section II consisting of blanks with

the following printed guides

:

"Name and address of Identifying person.

Age of Identifying person.

Name of insured.

Length of acquaintance with insured.

Place of death of insured.

Date of insured's death.

I have seen the body and know it to be the body
of the above-named deceased. The statements

made herein are made with full knowledge of the

penalties imposed by law for making a false state-

ment of a material fact."

Signatui-e.
'

'

The Veterans Administration was immediately ad-

vised of the death of Irving Ritchie Short in the

Army Hospital referred to. Indeed, the Veterans

Administration was later furnished with a death

certificate executed by the physician of the Tokio

Hospital. (See Stipulation, R. p. 68.) The certificate

was not sworn to but no objection to the failure to

swear to this certificate was ever made. (R. p. 69,

middle of page.) Had it been made, it could have

been corrected at once. In ordinary insurance, these

certificates are not sworn to.
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Moreover, when they call on a government hospital

for proof of death, no requirement of any law or

regulation said that the information they received

had to be sworn to. When they got from the War
Department the proof that the veteran had been dis-

charged from the Army, that proof did not have to be

sworn to.

i
Mrs. Short, in sending in her claim, assumed Sec-

tion II did not have to be filled out.

The death telegram sent by the adjutant's general's

office is dated August 31, 1950. It recited the insured

had been hospitalized. (See Stipulation, R. p. 56.)

The telegram is in a form which would have been sent

had the applicant passed the physical examination

and been sworn in before death. The fact that he did

not get into the Army is rather immaterial. He was

trying to.

The telegram was forwarded to the Veterans Ad-

ministration about October 18, 1950. (Item 10, R.

p. 60.)

A question arose as to shipping the veteran's body

home to Berkeley. The brother, James Harvey

Short, was present, and it was determined that the

body could not be shipped home by the Army because

the veteran was not back in the service, but that this

would have to be handled by the State Department.

On September 20, 1950, the State Department sent

to the mother, Ethel Grace Short, a speed letter,

addressed to her at 1386 Euclid Avenue, Berkeley,

California. This letter is copied in the record at
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pages 57 and 58 and it shows that it was definitely

determined, by the time of the writing of the letter,

to-wit, September 20, 1950, that the veteran was not

in the service and that Mrs. Short would have to

provide the State Dejjartment with $500.00 to cover

the expense in connection with the shipping of the

body home to Berkeley and that she must also furnish

the name and address of an undertaker who would

receive the remains at destination. (R. pp. 57 and

58.) So it was a perfectly simple matter to determine

whether the veteran was in the Army and if, as the

Veterans Administration contended, that made it nec-

essary to request of the State Department the fur-

nishing of evidence of death, there was no excuse

for starting inquiry Niunber 2, months and months

after arranging for the shipping of the body and not

before Mrs. Short died. (R. pp. 69, 70.)

It is stipulated (R. 59) that Mrs. Short sent the

money required and furnished the name of the imder-

taker who would receive the remains on arrival at

the Presidio in San Francisco and that the body was

shipped aboard the U. S. Ship The General Gaffey;

that it arrived in Berkeley and was buried there.

(R. p 59.)

Item 9 of the Stipulation (R. p 56) recites the

filing of the claim on the policy at the Oakland Office

of the Veterans Administration about September 15,

1950. The claim was left at the Oakland Office, to-

gether with the original of the telegram, hereinbefore

referred to. The claim and the telegram were sent to

the head office in Washington. (R., Item 10, page 60.)
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Item 12 of the Stipulation (R. p 60) shows that on

November 1, 1950, the attorneys for Mrs. Short wrote

the Veterans Administration, stating that the claim

had been sent on to Washington. The letter further

recited that the veteran had gone from Formosa to

Tokio 'Ho again enter the service". (R. p. 61.)

Said letter also stated that on his taking the re-

quired medical examination, it was found the veteran

had polio and was placed in the U. S. Army Hospital

in Tokio, where he died within a few days. The letter

stated that Mrs. Short was not tvell and it was request-

ed that her claim should he given special attention.

(R. p 61.)

So here they were advised that the death occurred

in the U. S. Army Hospital in Tokio, while the vet-

eran was trying to get back in the service.

On November 17, 1950, the reply to this letter came

and it called attention to the fact that Mrs. Short

had failed to sign the claim which she had filed in

Oakland. A blank form of claim was enclosed.

Item 14, page 62 of the Record, shows that Mrs.

Short's attorneys sent the duly executed claim on to

Washington on November 24, 1950. Section II was

not filled in. The form used was that hereinbefore

described.

Item 15, page 62 of the Record, shows that Mrs.

Short designated that the claim should be paid in 36

equal monthly installments.

Item 17, page 62 of the Record, sliows that on Octo-

ber 5, 1950 Mrs. Short wrote to the Adjutant General
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of the United States Army, indicating that she under-

stood her son had gone from Formosa to Tokio under

orders from the War Department and she urged that

this would virtually place him in the sei*vice before

he died and she complained of the iniiicting on her of

the expense of shipping the body home. The same

Item 17 shows that the Adjutant General's Office an-

swered Mrs. Short's letter on December 6, 1950, stat-

ing that Irving Short had

''not re-entered the army at the time of his death

and that there was no authority for the Depart-

ment of the Army to reimburse Mrs. Short for

her expenses incident to his death."

The said letter further stated:

"Your son's remains are being returned to the

United States aboard the U. S. N. S. General
Gaffey, which departed from Yokohama, Japan,
on December 2, 1950, and is scheduled to arrive at

the San Francisco Port of Embarkation, Fort
Mason, California, on or about 12th December,
1950. His remains were shipped on space avail-

able basis w^hich will relieve you of paying the

cost of ocean transportation."

So before the year was up the Amiy knew and

acted upon the fact the veteran was not in the Army.

If the Army could promptly send such a letter to

Mrs. Short, it is inconceivable that the Army could

not have sent like information to the Veterans Ad-

ministration in a very short time.

Mrs. Short wrote to the Veterans Administration

about her claim and, on December 22, 1950, they re-

plied (R. p. 63), stating:
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''This matter is receiving our attention. Fur-

ther action awaits evidence which is being ob-

tained by this office."

This statement last quoted was on a printed form.

The commimication concluded

"You will be further advised at the earliest

possible date."

Item 19, page 64 of the Record shows that Mrs.

Short wrote saying that she had heard nothing fur-

ther and that on February 21, 1951, her attorneys

sent a similar letter and that about March 5, 1951 the

attorneys received a printed form of letter from the

Veterans Administration reading:

"Action on this claim is pending receipt of an
official report of death from the Service Depart-

ment. '

'

Item 20, pages 64 and 65 shows that on March 31,

1951, the attorneys for Mrs. Short wrote the Admin-

istration, saying

"What is the real point of the objection here,

and can we not do something here at this end in

supplying the information that your office needs.
'

'

Our offer to help was simply ignored and they had

been advised that Mrs. Short was seriously ill.

Paragraph 13 of the complaint contains a fuller

statement of our letter of March 31, 1951 than does

the Stipulation and Paragraph 13 of the complaint

was admitted by the appellant's answer. (R. p. 35,

Par. 8 of the Answer.) We copy from the said Par-

agraph 13 (R. pp. 18 to 20) :
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"Your letter dated March 5, 1951, which was
in response to our letter of February 18, 1951,

certainly does not offer much comfort to this

young man's mother, who is seriously ill and
who, we feel, is entitled to know the cause of the

delay. All that your letter of March 5, 1951,

states is:

" '6. Action on this claim is pending re-

ceipt of an official report of death from the

Service Department.'

''What is the real point of the objection here,

and can we not do something here at this end in

supplying the information that your office needs?

''Will you please let us know what is meant
by the expression quoted?"

Said letter also contained the following:

"Harvey Short, his brother, was in Tokio

when Irving Short arrived. The medical exami-

nation showed Irving had polio. He died very

soon after this examination and while in the

government hospital. Harvey wired his mother
that the remains would be sent on by the Army.
After considerable delay, a speed letter came
from the State Department saying that Irving was
not hack in the service at his death and that Mrs.

Short must send $500.00 to meet the expense of

returning the body. We attended to the sending

of this money, but we complained because it

struck us that Irving was, for all practical pur-

poses, serving his country when he died and we
thought the argument made was very unjust.

Weeks and weeks passed before the shipment

occurred. After pleading for information, a let-

ter dated December 6, 1950, finally came from
the Adjutant General's Office to Mrs. Short. The
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letter stated that space for shipment of the re-

mains on the General Gaffey had been arranged.

The funeral occurred here. Are you concerned

over proof of death? The son, Irving Short, is

buried here.

Why cannot the mother be advised as to what
is the real cause of this great additional delay,

so that she can help in supplying any informa-

tion that you may need?"

Note the last words of the foregoing letter.

The Court will note that the Circuit Court, in the

case of Diamuke v. United States, cited at page 8,

hereof, ruled that the law intended that the action

of the administrative tribunal should be final and

that this was overruled ; that the law construed called

for a reasonable hearing.

Item 21, page 65 shows that Mrs. Short herself

complained and that the Veterans Administration re-

plied on April 24, 1951 that

''It is necessary under Veterans' Administra-

tion regulation that there be of record proof of

death of the above-named veteran."

Here this veteran had died. Had died in the gov-

ernment hospital and there was lying in the office of

the Veterans Administration the death telegram here-

inbefore mentioned. His brother was there in Tokio

when he died. Arrangements were made to ship the

body home. Why suggest that the roundabout method

of proving the death of this veteran had to be pur-

sued? The letter proceeds to state that the Veterans
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Administration is endeavoring to obtain an official

report of death from the Service Department. That

meant the War Department. We quote:

''This office is endeavoring to obtain an official

report of death from the Service Department,

however, it seems that the delay in furnishing

the same is due to the fact there is a question

as to whether or not the above-named veteran

was in the military service at the time of his

death. If the above-named veteran was not in

the military service at the time of his death, it

will be necessary that you obtain proof of death

through the State Department, Washington, D. C.

Upon receipt of information requested by this

office from the Service Department relative to a

report of death of the above-named veteran, fur-

ther consideration will be given your claim and
you will be advised."

It was not necessary that Mrs. Short should obtain

proof of death through the State Department and

it particularly was not necessary for the Veterans

Administration to delay the case by an application

to the State Department for proof of death made
only after the War Department determined he was

not in the service when he died.

There was no necessity for this and no regulation

that did or could require it.

Mrs. Short's attorneys again wrote the Veterans

Administration on May 15, 1951, wherein they dis-

tinctly offered to sux^ply proof of burial of the vet-

eran. Said letter (Item 22, R. p. 67) contained the

following

:
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^< Everybody kiiows the boy is dead. The State

Department, after great delay, finally shipped

the body. He was buried here through Funeral

Director Albert M. Brown & Co. We can supply

you with proof of the burial."

But they took over. The last named letter further

stated

:

"In fairness to Mrs. Short, it appears that

action on this claim is bogged down by a purely

technical question of procedure and, as we con-

strue your letter, a decision must first be reached

as to whether Irving Short was in the military

service, and then apparently the question of some

type of follow-up proof as to death must origi-

nate out of the War Department, but if it is

determined that Irving R. Short was not in the

military service, then the proof of death must

be supplied by the State Department. Of course,

so far as this death claim is concerned, the mate-

rial fact is that Irving Short is dead." (R. p. 67.)

In view of the delay, Mrs. Short should have been

told at once to go ahead and supply proof of death.

Why did they not write to the hospital? We are

advised that, although they have changed their form

of claim, they do send for a repoii: from any govern-

ment hospital in which the veteran may have died.

Mrs. Short was nearing the end of her life. We
forwarded air mail stamped envelopes to the Veterans

Administration. They simply would not use them.

They sent them back.

Item 23, page 66 shows that with the letter of May

15, 1951 we forwarded a doctor's certificate in the
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usual form, executed by the physician in the Tokio

Hospital who had attended to the case. This certif-

icate is set out at pages 68 and 69 of the record. It

was in a form which has been used for years by

Prudential Insurance Company of America. It shows

the home address, the cause of death, the duration

of the illness, and the date of death, and the date of

the birth of the decedent and the place of death and

the place or date of the first treatment and the date

of the last treatment. We are told that this certificate

was not verified, and that is correct, but it was not

objected to and even on May 15 we could have wired

the signer. Dr. Robert S. Chestnut, for a new certif-

icate. Moreover, it is in the form which a govern-

ment hospital must use to show the death of a vet-

eran patient. And present objection to the certificate

shows we should have been permitted to help out

from the very first and that the red tape procedure

was simply unauthorized.

Page 68 of the record shows that the Prudential

Insurance Company was willing to act, and it did act

upon the telegram in paying a policy of insurance.

It returned to Mrs. Short both the telegram and the

physician's certificate.

Item 24, page 69 of the records shows that on

June 18, 1951, which was after the veteran died, the

Veterans Administration received a report from the

Army stating that Irving Ritchie Short was not in

active service at the time of his death and, consist-

ently with the manner in which Mrs. Short had been

rebuffed, the Veterans Administration placed in its

letter of June 18, 1951 the following:



22

*'As previously stated, an official report of

death is required before this insurance may be

settled. The Veterans Administration has this

date requested an official report of death from

the State Department. When this evidence is on

file, prompt action will be taken on the claim."

Item 25, page 70: Mrs. Short died on June 14,

1951 and the attorneys at once mailed a letter to the

Veterans Administration advising them of that fact.

Where is the law or the regulation that says that

proof of death had to be an official report from the

State Department?

Item 26, page 70 shows that on July 3, 1951, the

State Department reported to the Veterans Adminis-

tration that Irving Ritchie Short was dead.

So the information from the State Department was

almost immediately available.

Item 27, page 76 shows the ruling that Mrs. Short's

estate is entitled to nothing.

We do not believe there is a parallel for the treat-

ment that was accorded to the claim of Mrs. Short.

How far is it from the State Department buildings

in Washington to the Veterans Administration office?

How long does it take a person, who is employed

in the Veterans Administration, to pick up the phone

and inquire of someone in the State Department for

the purpose of finding out whether, as recited in the

letters brought to the attention of the Veterans Ad-

ministration, the State Dei:)artment had compelled

Mrs. Short to pay the exj^ense of shipping her son's
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body home because he was not as yet in the service

at the time of his death.

As already indicated (Item 18, page 63 of the Rec-

ord), the Veterans Administration, on December 22,

1950, wrote Mrs. Short:

^'This matter is receiving our attention. Fur-

ther action awaits evidence which is being ob-

tained by this office."

That was before Christmas.

The balance of December, January, February and

March passed and the form letters came indicating

the same thing. (R. p. 64.)

On April 24, 1951 (R. pp. 65 and 66) came the

letter that showed they were inquiring as to whether

the insured had died while in the service. We refer

to the letter of April 24, 1951. (R. p. 65.)

Then finally on June 18, 1951 (R. p. 69) they wrote

Mrs. Short a letter, which she never received because

of her death, that the report from the Army stated

that the veteran was not in active service at the time

of his death.

On July 3, 1951 the State Department sent the

Veterans Administration an official report of the

death of Irving Ritchie Short. (Item 26, R. p. 70.)

That was but two weeks after the Veterans Admin-

istration had written to Mrs. Short (R. p. 69) that

it had received the report that her son was not in

active service at the time of his death. (R. p. 69.) So

all this delay was delay in obtaining information
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which the State Department provided, almost imme-

diately following the death of Ethel Grace Short.

What is there about the Army records that pre-

vented a prompt report as to whether this young man
was honorably discharged and was off the lists? It is

just asking a Court to believe there are no records.

He was paid when he was in the Army and they have

payrolls. How long did it take the State Department

to bill Mrs. Short for the $500.00? Were the same

inquisitors dead? Were the same sources of infor-

mation closed? How long did it take the adjutant

general to write Mrs. Short she could not be repaid

the expense, because Irving Short was not back in

the Army? Why tie the matter up in red tape when

it was Mrs. Short who was claiming?

Why rebuff Mrs. Short when she was obviously able

to send any proof of death they were willing to

suggest ?

And finally under this head we urge that, as Sec-

tion 4 of the 1946 Act destroyed the theory of the

1940 law that the payee of the insurance can be only

persons of a restricted class, there is sound reason

for holding that a contingent beneficiary may not take

advantage of excusable delay in the collection of

installments by the beneficiary who predeceased him.

A rule should fail when the reason for it fails. How
little the personal element enters into the payment

is shown by the fact that following August 1, 1946

the veteran could designate as taker a trustee who

does not die or a corporation wholly owned by the

beneficiary. What was given to Berkshire Industrial

I
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Farm could not be lost for failure to collect before

death. But appellant contends a different rule could

apply to James Harvey Short. Appellant contends

that where the facts are otherwise exactly the same

mere speed in collection determines the right to the

installment. That is construction which does not in

fact achieve real equality. (The end of Subsection (t)

require certain types of beneficiaries in certain cases,

but that is only because the kind of insurance men-

tioned in the third and fourth oi^tions requires bene-

ficiaries capable of death.)

It is now provided that the Court can review an

improper administrative order which is not made

final by the statute.

Shmighnessy v. Pedreiso, U.S , 99 L.

ed. Advance Reports, 487.

ARGUMENT OF POINT II.

In an able and most careful opinion, the learned

District Court has construed the law and we shall

try to limit our discussion of our Point II.

Subsection (u), added to Section 602 of the 1940

Act by the 1946 Act, provides for sending certain

installments of insurance that have accrued in the

lifetime of the principal beneficiary to the estate of

jthe insured. It assumes non-existence of a contingent

peneficiary and tells where said installments and the

balance of the policy shall go in a single sum.
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Section 5(b) of the 1946 Act determines, through

reference to Subsections (i) and (j), that if the in-

surance matured on or after August 1, 1946, install-

ments of the insurance that have accrued when the

principal beneficiary dies shall be a part of the de-

ceased beneficiary's estate and not the property of an

existing contingent beneficiary or the property of the

estate of the insured. The 1946 Act let the existing

law continue to api)ly to payments on insurance al-

ready matured. M

Of course. Section 5(b) does not say, in terms,

that a rule contrary to Subsections (i) and (j) should

apply as between successive beneficiaries of install-

ment insurance, but this right to accrued installments

was old matter up for consideration imder earlier

statutory provisions. There were but two rules, so

far as the dead beneficiary's estate was concerned.

Either the dead beneficiary's estate got the accrued

installments or it did not get them, and the Senate

Committee Report to which we will refer sought to

and did justify the passing of the accrued payments

to the deceased beneficiary's estate. That is what they

were talking about and if the Henning case had been

decided, they would have referred to that.

When the Administrator of Veterans Affairs pro-

mulgated his regulations, he should have noted that

subsections (i) and (j) provided that neither the

beneficiary of installment insurance or the benefici-

ary's estate could have a right to accrued install-

ments of that insurance, unless the beneficiary col-

lected them before dying and that that rule was
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made and changed from time to time in enacting and

in amending veterans' insnrance acts. There are

several annotations on cases decided under these acts.

We refer to a heading used in the annotations in

certain vohunes of A.L.R. and we refer to the

volumes.

"VII Payment on Death of Beneficiary

(a) Accrued Installments."

55 A. L. R., page 592;

73 A. L. R., page 328;

97 A. L. R., page 1804;

147 A. L. R., page 1201.

It perhaps may be said there is no conflict here

between different parts of the 1946 Act because Sec-

tion 5(b) deals with the rights of contingent benefi-

ciaries to installment payments, but if there is, then

Section 5(b) states the general rule and it may stand

while subsection (u) may apply in the particular

situation therein defined. Section 5(b) pointed to a

rule that would continue to be applied continuously

to insurance being paid—the installment insurance of

the 1940 Act that had already matured. There was

considerable of this and it was governed by Subsec-

tions (i) and (j), referred to in Section 5(b). Under

Subsection (h), Paragraphs (1) and (2) of the 1940

Act, as amended by the 1946 Act, this already ma-

tured installment insurance would be payable under

an unexpired period of either 240 months or 120

months. As we have urged, all insurance of the 1940

Act was installment insurance. Section 5(b) shows

awareness of the harsh and dangerous parts of the
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old rule and said they should not apply to policies

such as the one here involved. It was most pointed

legislation and, because Subsection (u) does, under

the one particular state of facts which it specifies,

apply the harsh rule of the Henning case, is no reason

for ignoring Section 5(b).

There is not a single sentence in the 1946 Act that

gives accrued installments to a contingent beneficiary.

As amended on May 23, 1949, Subsection (u) reads

:

''* * * and in any case in which no beneficiary

is designated or the designated beneficiary does

not survive the insured or a designated benefici-

ary not entitled to a liunp sum settlement sur-

vives the insured and dies before receiving all

the benefits due and payable, the commuted value

of the remaining unpaid insurance, whether ac-

crued or not, shall be paid in one sum to the

estate of the insured," etc.

The sentence requires for its operation that some-

one shall die who was designated as the recipient of

the insurance installments that had accrued and were

to accrue. It speaks of the "commuted value of the

remaining unpaid insurance, whether accrued or not",

and it says that all of it shall be paid in one sum to

the estate of the insured.

It requires misapplying this law to say that it picks

up the ten installments here involved and puts them

in the hands of the contingent beneficiaries and that

they then may proceed with the collection in their

own behalf of the Ixilance of the ])ayments. If we try

to say it is indeed logical to hold these contingent

beneficiaries were substituted for the primary bene-
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ficiary's estate, when the primary beneficiary died,

that deduction obviously can not be based on Subsec-

tion (u) for the only sending- of the accrued install-

ments that it provides is a sending of them in one

package or more tightly still in ''one sum" to the

estate of the insured.

Judge Murphy's Opinion makes it clear that Sub-

section (u), relied on so earnestly on the motion for

new trial, is no help to appellant.

Section 5(b) of the 1946 Act must be given applica-

tion to this case. It plainly relates to all insurance

that has matured. It relates to rights to installment

insurance provided for in the 1946 Act and not

merely to lump sum insurance provided for in said Act.

Such is the express wording of Section 5(b) and such

is its meaning, as clearly shown by the Senate Fi-

nance Committee Report, which is hereinafter dis-

cussed.

But first let us say that the Opinion of the District

Court does not assume at all that the policy of insur-

ance here involved must be construed like a commer-

cial insurance policy. That able Opinion recognizes

that Congress provides the insurance and may change

these policies. The 1946 Act depends on that rule,

but it is entirely proper to say the 1946 law shows a

tendency to have veterans' insurance conform more

nearly to commercial insurance. The annotations in

3 A. L. R. 2d 851, on the case of U. S. v. Zazove, 334

U. S. 602, 92 L. ed. 1601, 68 S. Ct. 1284, show the in-

clination of the courts to give effect to the veterans'

intention where that is possible in construing one of

these policies. Twice in the majority opinion in the
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Hennmg case, the Supreme Court said the ruling

made sent the insurance other than as was intended.

The normal construction of a gift of insurance to

a living person is that continuing to be alive to collect

the insurance is not essential to the gift. As to ordi-

nary insurance, see 37 Corpus Juris, p. 573.

The ruling in the Henning case shows that the basis

for the contrary statutory rule is that Congress felt

the wisdom of paying insurance to designated per-

sons, that designating these persons was an aid to the

war effort and that it would be inconsistent to permit

the payments fixed upon to pass to heirs of the desig-

nated payees.

In U. S. V. Henning, 344 U. S. 66, 73 S. Ct. 114, 97

L. ed. 101, there are cited two cases under footnote

niunbered 15. They are: McCullock v. Smith, 293

U. S. 228, 79 L. ed. 297, 55 S. Ct. 167 and United

States V. Citize^is Loan & Trust Co., 316 U. S. 209,

SQ L. ed. 1387, 62 S. Ct. 1026. The language contain-

ing the footnote reference is:

'*And subsection (j), so as to disclaim any
possible analogy to prior peace time legislation,

which at one time had been construed to confer

such right (15) emx)hasizes that 'no installments

of such insurance shall be paid to the heirs or

legal representatives as such of any beneficiary. '

"

The McCullock case cites Singleton v. Cheek, 284

U. S. 493, 76 L. ed. 419, 52 S. Ct. 257, 81 A. L. R. 923,

as being one which awarded certain accrued payments

to a deceased beneficiary's estate. The statute there

considered did not send the accrued payments to any

other destination. The insured veteran's estate was
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awarded certain payments, which payments had ac-

crued on the policy before the veteran died, because

the veteran had suffered permanent disability. The
named beneficiary's estate got the payments that ac-

crued after the veteran died and before the benefici-

ary died and the estate of the insured got the later

installments. Here was the liberal rule. The dead

veteran did not lose the right to certain of the accrued

demands, because they were not paid in his lifetime.

And a like rule was applied to the beneficiary. Sub-

section (u) sends the accrued and uncollected pay-

ments to the estate of the deceased veteran under par-

ticular circumstances. It is a special provision under

which the veteran's estate is preferred over heirs

of the deceased beneficiary. The subsection, as

amended in 1949, is equally restricted. (See Chap.

135, 63 Stat. 74.)

Oontingent beneficiaries simply are not mentioned.

The comment on the 1949 amendment in Title 38

U. S. C. A., p. 788, is:

"1949 Amendment Subsection (u), amended by
Act of May 23, 1949, to make it clear that as to

insurance maturing on or after August 1, 1949,

which the beneficiary could not elect to receive

in a lump sum settlement, any accrued install-

ment or installments not paid to the beneficiary

during his life time shall be paid to the estate

of the insured rather than to the estate of the

beneficiary." Title 38, U. S. C. A., p. 788.

A veteran might well prefer to let the accimiulated

payments go to the primary beneficiary's heirs and

not pass the whole of or nearly all the payments on
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to a contingent beneficiary. Litigation in the Henning

case took seven years. Assume three years of litiga-

tion in this case. Assume it was groundless. Assume

it tied up payments. Assume it was terminated in

the first beneficiary's favor, but that he died five

minutes before collection, no one but the contingent

beneficiary would receive a dollar of the policy, if

appellant is right.

It must be remembered that Subsections (i) and

(j) of Section 602 of the 1940 Act which are referred

to in Section 5(b) of the 1946 Act, dealt only with

installment insurance. That was the only type of

insurance named in Subsection (h) of the 1940 Act

and it is not reasonable to say that language of such

origin contained in Section 5(b) of the 1946 Act

referred only to lump sum insurance—to one only

of the kinds of insurance named in Subsection (t),

added by the 1946 Act to Section 602 of the 1940 Act.

The Supreme Court has stated:

"No rule of statutory construction has been

more definitely stated or more often repeated

than the cardinal rule that 'significance and

effect shall, if possible, be accorded to every

word. As early as Bacon's Abridgement, Section

2, it was said that a statute ought, upon the

whole, be so construed that, if it can be pre-

vented, no clause, sentence or word shall be

superfluous or insignificant.'
"

Ex Parte Pub. Nat. Bank, 278 U. S. 101, 104,

73 L. ed. 202, 48 S. Ct. 43.

We ask the application of that rule in considering

Section 5(b) of the 1946 Act.



33

At the beginning of the annotated code sections

with which we are concerned, to-wit, Sections 801

and following of Title 38, there is a reference to

''United States Code Service, Page 1394."

In the introduction to the book last mentioned, there

is a statement as to the value, in construing federal

Acts, of the reports of the congressional committees.

Page 1394 of the volume identifies Senate Report 1705

(July 12, 1946) as being the Senate Finance Com-

mittee Report on the proposed 1946 Act. Turning to

page 1397 of the volume, we have a statement as to

the construction or purpose of Section 5 of the 1946

Act:

''Section 5 of the committee amendment fur-

ther provides that sub-sections 602 (i), (j) and
(k) of the National Life Insurance Act of 1940

be amended by adding at the end of each sub-

section the following:

'The provisions of this sub-section shall not

be applicable to insurance maturing on or after

the date of the Insurance Act of 1946.'

The provisions of the sub-section in question

relate to the payment of insurance benefits which

are limited to a restricted permitted class of

beneficiaries and such provisions would not be

in conformity with the disposition of insurance,

payment of which is not limited to a restricted

permitted class of beneficiaries."

The last reference was, of course, to what became

Section 4 of the 1946 Act. Note that ''Section 5"

referred to in the quotation became Section 5(b).
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Note that the report was dated July 12, 1946. It

shows what finally went into the Act of August 1,

1946, 19 days later. On the first page of the report

it is said:

''The amendment proposed by the committee

is a complete substitute for the bill as referred

to the committee."

It is to be noted that in writing up the bill, what

was added to subsections (i), (j) and (k) was all

shown in one section—Section 5(b). When the two

laws were codified and placed in Title 38, Section 801

and following, the prohibition was repeated under

subsections (i), (j) and (k).

What we have here is a specific provision in sub-

division (u), which governs a stated fact or set of

facts not actually presented in this case, but we have

also section 5(b), a general provision and a state of

facts to which the principle of Section 5(b) can

apply, to-wit: the claims of contingent beneficiaries.

The following principle is to be noted:

"Where the statute establishes a general rule and
certain exceptions thereto, the court will not by
implication add any more exceptions and will not

add exceptions merely hecatise good reason exists

therefor." (Italics ours.)

59 Corpus Juris, p. 974.

Note also the following:

"Sec. 367. General and Specific Provisions.

—

It is an old and familiar principle, closely related

to the rule that where an act contains special

provisions they must be read as exceptions to a
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general provision in a separate earlier or subse-

quent act, that where there is in the same statute

a specific provision, and also a general one which
in its most comprehensive sense would include

matters embraced in the former, the particular

provision must control, and the general provision

must be taken to affect only such cases within its

general language as are not within the provisions

of the particular provision."

50 Am. Jur., Sec. 367, p. 371.

We refer again to a general rule, which is well

established.

''According to the well settled rule, that general

and specific provisions, in apparent contradic-

tion, whether in the same or different statutes

and without regard to priority of enactment, may
subsist together, the specific qualifying and sup-

plying exceptions to the general, this provision

for the execution of a particular class of deeds is

not controlled by the law of the territory requir-

ing deeds generally to be executed with two wit-

nesses. Pease v. Whitney, 5 Mass. 380; Nichols

V. Bertram, 3 Pick. 342; State v. Perrysburg, 14

Ohio St. 472; London etc. Railway v. Wands-
worth Board of Works, L. R. 8 C. P., 185;

Bishop on the Written Laws, sec. 112a. The deed

of the mayor to Townsend having been executed

in conformity with the special Act, was, there-

fore, valid and effectual to convey the legal title."

Townsend v. Little, 109 U. S. 504, 512, 27 L. ed.

1012, 1015, 3 S. Ct. 357.

Of course, the executive dei)artments may enact

regulations, but they
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u* * * must be reasonable and consistent with

the law, in order to be valid."

54 Am. Jur., Sec. 41, p. 557.

Judge Murphy's opinion shows this.

We repeat Section 5(b) :

^^5(b). Subsections (i), (j) and (k) of Sec-

tion 602 of the National Service Life Insurance

Act of 1940, as amended, are amended by adding

at the end of each of such subsections the follow-

ing: 'The provisions of this subsection shall not

be applicable to insurance maturing on or after

the date of enactment of the Insurance Act of

1946.' "

The language so qualified is language of the 1940

Act, which Act dealt with installment insurance only

and which, after August 1, 1946, was to continue to

apply to the existing matured installment insurance

of the 1940 Act until it was all paid out.

It is hardly in order to even refer to said Subsec-

tions (i) and (j) without referring also to the havoc

they produced in the Henning case. We quote them,

"(i) * * * The right of any beneficiary to

payment of any installments shall be conditioned

upon his or her being alive to receive such pay-

ments. No person shall have a vested right to

any installment or installments of any such in-

surance and any installments not paid to a bene-

ficiary during such beneficiary's lifetime shall be

paid to the beneficiary or beneficiaries within the

permitted class next entitled to priority, as pro-

vided in subsection (h)."

"(j) No installments of such insurance shall

be paid to the heirs or legal representatives as
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such of the insured or of any beneficiary, and
in the event that no person within the permitted

class survives to receive the insurance or any
part thereof no payment of the unpaid install-

ments shall be made."

Act of 1940.

(Subsection (k) is referred to in Section 5(b)

along with Subsections (i) and (j), but the reference

is immaterial here.)

Can it be argued that the intention of Section 5(b)

of the 1946 Act was to have w^ords of such origin

apply only to lump sum insurance of the 1946 Act?

Section 5(b) plainly refers to any insurance maturing

after the enactment of the 1946 Act and that insur-

ance could certainly be payable in one sum or in

installments. The language says (i), (j) and (k)

"are amended". How? The wording is explicit. If

we can imply a permissible selecting of contingent

beneficiaries of installment insurance, we cannot hold

that Section 5(b) has no application to the additional

rights attempted to be implied here for the benefit

of contingent beneficiaries. Their taking destroys the

plan of taking specified in Subsection (u) of Section

602; destroys the sending of the uncollected accrued

insurance to the only recipient named in the subsec-

tion.

We have contradiction here, but Courts reduce

contradiction into the narrowest limits possible. They

do not imply conditions in order to widen the scope

of what is special and reduce the scope of what is

general. The Courts avoid harsh results in construing

a law if that is possible and it is harsh to hold that
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pends on a footrace with death in getting to a paying

teller's window. Death won the race in the Henning

case. The Court referred to "three deaths" and

''seven years" of litigation. The Senate Finance

Committee Report threw out the whole group of

selected beneficiaries of the 1940 law, if the insurance

matured on or after August 1, 1946. The law had

harsh results in cutting out the rights of estates of

deceased beneficiaries—caused it by mere delay in

determining rights. Congress knew this. And we urge

that we have no right to say that it shall be implied

that the estate of a primary beneficiary shall have

no right here because we have before us the demand

of two contingent beneficiaries.

The government's brief objects to ''filtering down"

of benefits to creditors or unknown heirs. That is the

priority ladder argument of the Henning case and

the Baumet case, a companion case. The Henning

case dealt with a wartime measure. The 1946 law

is not such a measure and there is no "ladder of

priority" in the 1946 law and such was, in effect, the

statement of the Senate Finance Committee herein

referred to.

The Henning case states:

"No peacetime amendments, as those which in

1919 and 1924 specifically altered the deliberate

wartime result can aid the contention presented

today."

U. S. V. Henning, 344 U.S. 66, 97 L. ed. 101,

73 S. Ct. 114.

Of course, the particular rule applied in Subsec-

tion (u) is at partial variance with what was laid
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down in Subsections (i), (j) and (k) of Section 602

of the 1940 Act, but that does not mean that Section

5(b) was purposeless, so far as installment insurance

was concerned, that it did not negative the argument

that if the veteran's policy matured on August 1,

1946, installments matured and uncollected at the

death of the first beneficiary would go to a contingent

beneficiary. The fact is that the 1940 Act permitted

contingent beneficiaries. They could be named within

a statutory preferred list and if not so named, the

statute named the substitute. The Henning case shows

tlmt by express provision of the 1940 Act, the sec-

oiidary choice got all installments that were uncol-

lected at the primary beneficiary's death. So neither

Henning 's father or his estate nor the true mother

of Henning or her estate got anything, because they

died while litigation hung up payment.

We repeat and respectfully urge that Subsection

(u) simply does not cover a case like this one and

that Section 5(b) clearly fits the situation which

arises when a beneficiary dies who has failed to col-

lect installment insurance and a contingent beneficiary

sets up the claim that the amounts are his. It is at

this junction that Section 5(b) can and does apply.

Dated, Berkeley, California,

June 20, 1955.

Respectfully submitted,

George Clark,

Clark & Morton,

Attorneys for Appellee.





No. 14669

Winitth S>tate£i

Court of ^ppeate
for tfjf iBtintfi Civtuit

LOUIS FLEISH,
Appellant,

vs.

E. B. SWOPE, Warden, U. S. Penitentiary,

Alcatraz, California,

Appellee.

Kvamtvipt of iBlecorb

Appeal from the United States District Court for tlie

Northern District of California,

Southern Division.

FILE
APR 18 1255

Philllpf & Von Orden Co., 870 Bronnon Street, San lfan(Clwo,Xall|.—T4-8r*$,M CL£F!i^





No. 14669

Winitth States

Court of ^ppealji
for tfje iBtintf) Circuit

LOUIS FLEISH,
Appellant,

vs.

E. B. SWOPE, Warden, U. S. Penitentiary,

Alcatraz, California,

Appellee.

Kvamttipt of i^ecorti

Appeal from the United States District Court for the

Northern District of California,

Southern Division.

Phillips & Van Order) Co., 870 Brannan Street, San Francisco, Calif.—4-8-55





INDEX

rCleilc's Note: When deemed likely to be of an important natura.
errors or doubtful matters appearing in the original certified record
are printed literally in italic; and, likewise, cancelled matter appear-
ing in the original certified record is printed and cancelled herein
accordingly. When possible, an omission from the text is indicated by
printing in italic the two words between which the omission seema
to occur.]

PAGIS

Amended Order Dismissing Petition for the

Writ of Habeas Corpus 10

Certificate of Clerk to Record on Appeal 13

Motion in Letter Form to Set Aside Order Dis-

missing Petition 9

Names and Addresses of Attorneys 1

Notice of Appeal 11

Order Dismissing Petition for the Writ of

Habeas Corpus 8

Petition for Writ of Habeas Corpus 3

Points Relied On for Appeal 13

Praecipe Transcript of Record 12





NAMES AND ADDRESSES OF ATTORNEYS

LOUIS FLEISH, Pro Per,

Box 574,

Alcatraz, California.

LLOYD H. BURKE,
United States Attorney;

RICHARD H. FOSTER,
Assst. U. S. Attorney,

P. O. Bldg.,

San Francisco, California.

Attorneys for Respondent and Appellee.





E. B. Swope, etc. 3

In the United States District Court for the North-

ern District of California, Southern Divi-

sion

Civil Action No. 34219

LOUIS FLEISH,
Petitioner,

vs.

E. B. SWOPE, Warden, United States Peniten-

tiary, Alcatraz, California,

Respondent.

PETITION FOR WRIT OF HABEAS CORPUS

To: The Honarable Court.

Comes now Louis Fleish, petitioner herein, who

claims to be held in unlaw^ful restraint of his

liberty, by 'E. B. Swope, Warden at the United

States Penitentiary, Alcatraz, California, under

color of authority of the United States, in violation

of the Constitution, and laws of the L^nited States,

relying upon the reasons and facts as follows:

Jurisdictional Statement

1. This Court has jurisdiction under 28 U.S.C.

2241, et cetera.

Statement of Facts

2. On April 7, 1949, in the United States Dis-

trict Court at Detroit, Michigan, petitioner was

found guilty of six (6) counts of a 27 count in-

dictment charging violations of Title 26 U.S.C.A.

1132-1132q, 1934 Edition; that the Court imposed
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5 years as to counts 1, 3, 12, 15, 18 and 21, to be

served consecutively for a total of 30 years.

Allegation of Section 2255

3. The petitioner filed a Motion in the trial

court under Section 2255 on July .
. , 1949, at-

tacking the validity of the sentence by claiming

that there was only one punishable offense and that

the petitioner was only required to serve 5 years;

that the Motion was overruled on September 16,

1949; that the United States Court of Appeals for

the Sixth Circuit affirmed the judgment, and is re-

ported at U. S. V. Fleish, et al.. No. 24766; that

Section 2255 has proven inadequate to test the

legality of the judgment and sentence; that this

Court has jurisdiction to entertain the writ, relying

upon the following case : Wells v. Swope, No. 33471

(1954) Northern District of California, Southern

Division.

4. That the judgment order reads as follows:

Count 1, Five (5) years

;

Count 3, Five (5) years;

Count 12, Five (5) years;

Count 15, Five (5) years;

Count 18, Five (5) years; and under count

21, Five (5) years, said terms of imprisonment

to run consecutively.

5. That the petitioner claims to be held in ex-

cess of the maximum authorized by law, by reason

of the following facts:

I.

That the Judgment order fails to definitely
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specify the order of sequence as to the execution

of the several sentences; therefore, petitioner can-

not be held in excess of the first 5 year sentence.

II.

That the mere designation in the Judgment order

that the sentences are to be served consecutively

(and not concurrently) for an aggregated term of

30 years does not clearly designate the sequence in

which the sentences are to be served and the peti-

tioner may avail himself of the ^vrit.

III.

That the petitioner is entitled to immediate dis-

charge because the judgment order fails to defi-

nitely designate the exact day when each sentence

w^ould become effective : that for the order to imply

that the sentences are to be served consecutively to

''Each Other" is vague and indefinite.

Cases Relied on

Mills V. Hunter,

204 F. 2d 468;

McNealy v. Johnston,

100 F. 2d 280;

United States v. Remis,

12 F. 2d 239;

Ziebart v. Hunter,

177 F. 2d 982

;

Levine v. Hudspeth,

127 F. 2d 982

;
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Chasteen v. Denemark,

7 C.A.A., Nov. 1943;

People ex rel. Clancy v. Graydon,

160 NE 748;

United States v. Patterson,

29 F. 2d 775

;

Howard v. United States,

75 F. 2d 986; 18 use 3568.

6. That petitioner concedes that the court could

impose consecutive sentences,

United States v. Solomon,

70 F. 2d 834;

Miketich v. United States,

72 F. 2d 550; 18 USC 3568.

6A. However, the Court is required to definitely

specify the order of sequence as well as the precise

day the sentences become effective, as to each other.

Relief Requested

The petitioner does not request to be present at

the hearing because the records are all that are re-

quired. The petitioner respectfully requests that a

prompt hearing be held and that the facts and law

be determined solely by the records. The petitioner

finally requests that he be discharged at once.

Respectfully submitted,

/s/ LOUIS FLEISH,
Petitioner in Propria Persona.

Dated: Nov. 1st, 1954.
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Verification

State of California,

County of San Francisco—ss.

I, Louis Fleish, petitioner herein, hereby swear

on oath that all I state herein above is true as to

my knowledge and belief; that this 1st day of Nov.,

1954, a copy of the above petition was mailed to:

the United States Attorney, of the above court.

/s/ LOUIS FLEISH,

Affiant-Petitioner.

Subscribed and sworn to before me this 1st day

of November, 1954.

[Seal] /s/ M. R. BERGEN,
Associate Warden.

Associate Warden authorized by the Act of

February 11, 1938, to administer oaths.

[Endorsed]: Filed November 17, 1954.
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In the United States District Court for the North-

ern District of California, Southern Divi-

sion

No. 34219

LOUIS FLEISH,
Petitioner,

vs.

E. W. SWOPE, Warden, United States Peniten-

tiary, Alcatraz, California,

Respondent.

ORDER DISMISSING PETITION FOR THE
WRIT OF HABEAS CORPUS

Petitioner, who has served some 15 years of a

30-year sentence consisting of six consecutive five-

year terms, now seeks his release on the ground

that the only valid portion of the sentence was the

first five-year term. The remainder of the 30-year

sentence is asserted to be void for uncertainty be-

cause the trial court, the United States District

Court for the Eastern District of Michigan, in im-

posing the sentence upon six counts of an indict-

ment, failed to specify the sequence in which the

five-year terms should follow one another, and to

designate the day upon which each term would

begin to run.

Petitioner contends that this Court has juris-

diction to entertain this petition for a writ of

habeas corpus because his motion to vacate the

sentence, previously addressed to the trial court

pursuant to 28 USC 2255, has proved ineffective to



E. B. Swope, etc. 9

test the legality of his detention. The motion to

vacate was filed in the trial court in 1949, and

denied 90 F. Supp. 273. The judgment denying the

motion was affirmed on appeal. 181 F. 2d 1009. It

appears both from the reports of the opinions of

the trial and appellate courts upon the motion to

vacate and from the present petition that the ground

of the motion was that the six counts upon which

petitioner was sentenced described only two offenses.

Thus the merits of the contention which peti-

tioner makes in this petition has never been tested

by way of motion pursuant to 28 USC 2255. This

court is therefore without jurisdiction to entertain

the petition, and it must be and is hereby dis-

missed.

Dated: December 11, 1954.

/s/ LOUIS E. GOODMAN,
United States District Judge.

[Endorsed]: Filed December 14, 1954.

From: Louis Fleish,

Box No. 574.

Dec. 19, 1954.

Ee: 34219 (Civil)

Hon. Louis E. Goodman, Judge,

IL S. District Court,

San Francisco 1, Calif.

Your Honor

:

Please set aside your order of Dec. 14, 1954, be-

cause :
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1. *'A prisoner may be heard in habeas corpus

to contend that he is being held in confinement

after having fully served the sentence for which

he was committed and 28 U.S.C. 2255, does not

take away the right to urge such a question in

habeas corpus."

(204 F. 2d at 470.)

Butterfield vs. Wilkinson,

(1954) 212 [215] F. 2d 320, (9 Cir.) ; 14035.

Brown vs. Hunter,

187 F. 2d 543, (10 Cir.)

Therefore, because the allegation in the petition

is valid and because it now appears that I do "not"

have to use 28 U.S.C. 2255, I respectfully request

you to set aside your order of Dec. 14, 1954, and

issue an order for my immediate release.

Truly yours,

/s/ LOUIS FLEISH,
Box No. 574,

Alcatraz, Calif.

[Title of District Court and Cause.]

AMENDED ORDER DISMISSING PETITION
FOR THE WRIT OF HABEAS CORPUS

Petitioner seeks a rehearing of his petition for

the writ of habeas corpus which was dismissed by

an order of December 11, 1954. The order of dis-
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missal was made on the ground that petitioner's

proper remedy was a motion addressed to the trial

court pursuant to 28 USC 2255, and that therefore

this Court was without jurisdiction to entertain

the petition. Petitioner urges, however, that habeas

corpus is an appropriate remedy, citing Mills v.

Hunter, 204 F. 2d 468 (10 Cir. 1953) and Butter-

field V. Wilkinson, 215 F. 2d 320 (9 Cir. 1954). I am
still of the view that the question tendered by this

petition should be presented to the trial court by

motion pursuant to 28 USC 2255. However, inas-

much as it can be clearly determined from the face

of the petition that the asserted grounds for re-

lief are without merit, it is Ordered that the peti-

tion be and hereby is dismissed on the merits, as

well as for lack of jurisdiction.

Dated: December 21, 1954.

/s/ LOUIS E. GOODMAN,
United States District Judge.

[Endorsed]: Filed December 22, ]954.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Name : Louis Fleish. Address : Box No. 574. City

:

Alcatraz. State: California. Violation of Sections:

1132e-1132d, Title 26 U.S.C.A., United States Code;

Sentence of 30 years; A petition for Writ of

Habeas Corpus was denied on the 14th day of
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Petition for Writ of Habeas Corpus.

Order Dismissing Petition for the Writ of

Habeas Corpus.

Motion in letter form to Set Aside Order Dis-

missing Petition.

Amended Order Dismissing Petition for the Writ

of Habeas Corpus.

Notice of Appeal With Praecipe Transcript of

Record and Points Relied On for Appeal attached.

In Witness Whereof, I have hereunto set my hand

and affixed the seal of said District Court, this 25th

day of February, 1955.

[Seal] C. W. CALBREATH,
Clerk.

By /s/ WM. C. ROBB,
Deputy Clerk.

[Endorsed] : No. 14669. United States Court of

Appeals for the Ninth Circuit. Louis Feish, Ap-

pellant, vs. E. B. Swope, Warden, U. S. Peniten-

tiary, Alcatraz, California, Appellee. Transcript of

Record. Appeal from the United States District

Court for the Northern District of California,

Southern Division.

Filed: February 26, 1955.

/s/ PAUL P. O'BRIEN,

Clerk of the LTnited States Court of Appeals for

the Ninth Circuit.
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No. 14,669

IN THE

United States Court of Appeals

For the Ninth Circuit

Louis Fleish,

Appellant,

vs.

E. B. SwoPE, Warden, United States

Penitentiary, Alcatraz, California,

Appellee.

BRIEF FOR APPELLEE.

JURISDICTION.

This Court has jurisdiction under Sections 2241 and

2253 of Title 28 United States Code.

STATEMENT OF THE CASE.

This is an appeal from an order dismissing a peti-

tion for a writ of habeas corpus made and entered

on December 11 and December 22, 1954 by United

States District Judge Louis E. Goodman (Tr. 9, 11).

On November 1, 1954 appellant petitioned for a

writ of habeas corpus (Tr. 6). On December 11,



1954 Judge Goodman dismissed this petition on the

ground that appellant's proper relief was under Sec-

tion 2255 (Tr. 8, 9). On December 22, 1954 Judge

Goodman amended this order, citing Butterfield v.

Wilkinson, 215 F. 2d 320 (9th Cir.), and dismissed

the petition on the merits (Tr. 11).

Appellant claimed appellee had held him in excess

of the maximiun term imposed by the sentencing

<3ourt. The basis of this claim is appellant's conten-

tion that the six sentences imposed on the six counts

of the indictment under which he was sentenced

should be interpreted to run concurrently (Tr. 4-6).

Appellant has alleged in his petition that the judg-

ment order of the United States District Court for

the Eastern District of Michigan reads as follows

(Tr. 4) :

"That the judgment order reads as follows:

Count 1, Five (5) years;

Count 3, Five (5) years;

Count 12, Five (5) years;

Count 15, Five (5) years;

Count 18, Five (5) years; and under count

21, Five (5) years, said terms of imprisonment

to run consecutively."

Appellant has served fifteen years of a thirty year

term imposed by the United States District Court

for the Eastern District of Michigan upon the six

counts of the indictment (Tr. 8).

Appeal was timely made to this Court (Tr. 12).



QUESTION PRESENTED.

Need a court specify the order of sequence of con-

secutive sentences imposed on consecutively numbered

counts in a single indictment?

ARGUMENT.

Appellant argues that the sentences imposed imder

the six counts of the indictment should be interpreted

to run concurrently despite the court's direction that

they were to run consecutively because the judgment

order did not designate the exact day when each sen-

tence would become effective (Tr. 5; Appellant's

brief, page 4).

A similar contention was made in the case of

Lipscomb v. Madigan, No. 14,730, in the Court of

Appeals for the Ninth Circuit decided June 27, 1955.

There, as here, the judgment order did not expressly

specify the order of sequence in which the sentences

should be served. This Court held, citing United

States V. Daiigherty, 269 U.S. 360, that the judgment

was sufficient to impose consecutive sentences ''to

be served consecutively and to follow each other in

the same sequence as the counts appeared in the

indictment."

The Daiigherty case, supra, is identical with the

one at bar. There, as here, the prisoner was con-

victed on a number of counts in the same indictment



and received consecutive sentences therefor. The

court did not specify in what sequence the sentences

should be served. The Supreme Court, however, de-

clared that the "reasonable and natural implication"

from the judgment was that the sentences were "to

follow each other in the same sequence as the counts

appeared in the indictment." The court went on to

say that while "sentences in criminal cases should

reveal with fair certainty the intent of the court and

exclude any serious misapprehension by those who

must execute them. The elimination of every possible

doubt cannot be demanded."

In the case of Mixon v. Paul (4th Cir.), 175 F. 2d

441, where there were two counts in a single indict-

ment and the court ordered that the sentences be

consecutive, the court held that the sentences should

be served in niunerical sequence. In Yelvington v.

United States (10th Cir.), 178 F. 2d 915, where there

was no specification of the order of consecutive sen-

tences, the court held that they should be served in

numerical sequence. See also Phillips v. United

States (8th Cir.), 184 F. 2d 573; McKee v. Johnson

(9th Cir.), 109 F. 2d 273. This Court has also ruled

adversely to appellant's contention in Van Gorder v.

Johnson (9th Cir.), 82 F. 2d 729.

There is no doubt as to the intention of the sen-

tencing court in this case. The court intended that

appellant's sentences be consecutive. The order in

which these sentences should be served is obviously



the order in which they appear and are numbered

in the judgment. The judgment of the court below

should be affirmed.

Dated, San Francisco, California,

July 20, 1955.

Lloyd H. Burke,
United States Attorney,

Richard H. Foster,
Assistant United States Attorney,

Attorneys for Appellee.
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In the United States District Court for the

Northern District of California, Southern Division

No. 33262

NORMAN BREELAND,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY, a Corpora-

tion, and E. D. MOODY,
Defendants.

PETITION OF SOUTHERN PACIFIC COM-
PANY FOR REMOVAL OF CIVIL ACTION
FROM STATE COURT TO UNITED
STATES DISTRICT COURT

To the Honorable, the United States District Court

for the Northern District of California, South-

ern Division:

Your petitioner, Southern Pacific Compan}', a

corporation, petitioning to remove a civil action

brought in the State Court to the United States

District Court for the Northern District of Cali-

fornia, Southern Division, respectfully shows

:

I.

Heretofore, and on the 22nd day of December,

1953, a civil action was commenced in the Superior

Court of the State of California, in and for the

City and County of San Francisco. Said action was

and is entitled and numbered in said Court and on

the files of the Clerk of said Court as appears on
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the copy of the complaint served on petitioner, a

copy of which is attached hereto, marked "Exhibit

xi" and incorporated herein as though set forth in

full. Petitioner and E. D. Moody are named in said

action as the sole defendants. The nature of the

action appears from said copy of said complaint

hereto attached. Process in said action was first

served on your petitioner on December 22, 1953.

Attached hereto and herein incorporated as such are

copies of all process, pleadings and orders served

upon petitioner, namely, '

' Exhibit A. '

' This petition

is accompanied by a bond with good and sufficient

surety conditioned that your petitioner, defendant

in said action, will pay all costs and disbursements

incurred by reason of the removal proceedings

should it be determined that the case was not re-

movable or was improperly removed.

II.

Your petitioner. Southern Pacific Company, at

all times mentioned in the complaint in said action

was, and it now is, a corporation duly created, or-

ganized and existing under and by virtue of laws

of the State of Delaware, and of no other State, and

was at all of said times a citizen and resident of the

State of Delaware.

III.

The plaintiff was at the time of the commence-

ment of said action, ever since has been, and is now

a citizen and resident of the State of California,

and at none of said times was he a citizen or resi-

dent of the State of Delaware.
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IV.

The above-entitled suit and action at all times

was and is of a civil nature at law, over which the

District Courts of the United States are given

jurisdiction, brought for the recovery of $20,000

damages and an unstated amount of additional dam-

ages in the nature of wage loss, all claimed to have

been caused by the alleged wrongful discharge of

plaintiff on September 5, 1950, from his employ-

ment by the defendant as a brakeman. Petitioner

wholly contests and denies said claim of the com-

plaint. The amount in controversy in said suit and

action exceeds, exclusive of interest and costs, the

sum and value of $3,000, being of the sum and

value of $20,000, plus the unstated amount of wage

loss referred to in the aforementioned complaint.

V.

For reasons which appear hereafter, this action

is properly one wholly between citizens and resi-

dents of different states, to wit, between plaintiff, a

citizen and resident of the State of California, and

defendant, Southern Pacific Company, a corpora-

tion, a citizen and resident of the State of Dela-

ware. Defendant E. D. Moody is presently Assistant

General Manager of defendant Southern Pacific

Company and is a citizen and resident of the State

of California. Nevertheless, this action is properly

removable because (1) no cause of action is stated

against defendant E. D. Moody and plaintiff's fail-

ure to state a cause of action is obvious accordins: to
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the settled rules of the State of California
; (2) the

intended claim involves a separable controversy;

and (3) defendant E. D. Moody was improperly and

fraudulently joined herein as a defendant for the

sole purpose of preventing removal of this cause,

all of which is more fully stated hereinafter.

VI.

The complaint states no cause of action against

the defendant E. D. Moody, there being no connec-

tion shown between E. D. Moody and plaintiff's al-

leged wrongful discharge. Nor does it appear that

E. D. Moody was a party to the written agreement

which is set forth in paragraph IV of the complaint

as being the basis of the intended cause of action or

that E. D. Moody could possibly have been liable

for a breach of the said agreement.

VII.

There is in the above suit a separable controversy

which is wholly between plaintiff and the petitioner

which can be fully determined as between them

without the presence of petitioner's co-defendant,

E. D. Moody, and even if it were assumed that the

acts had been alleged to have been done jointly by

petitioner and its co-defendant they would have

been, if done at all, done by petitioner alone, and

its co-defendant did not at any time material to the

complaint possess, control or use the authority or

jurisdiction over the emplojnoient or dismissal of

plaintiff or the prior or subsequent handling

thereof ; nor is the said co-defendant alleged to be a
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party to the written agreement upon wliicti tlie

complaint is based.

VIII.

By reason of the facts set forth in paragraph VII
above, which the said plaintiff well knew at the

time of bringing this suit, the defendant E. D.

Moody is improperly and fraudulently joined herein

as a defendant for the sole purpose of fraudulently

and improperly preventing or attempting to prevent

this petitioner from removing this cause as prayed

for herein, and for no other purpose.

IX.

Petitioner has not appeared in said action and

petitioner is not required by the laws of California,

or by the law^s of the United States of America, or

by any rule of the Court in which said action was

commenced, or otherwise, to answer or plead to aid

complaint prior to January 2, 1954.

X.

Petitioner shows that by reason of the premises

and the aforesaid facts it desires, and is entitled, to

have said suit and action removed from the Su-

perior Court of the State of California in and for

the City and County of San Francisco, into the

United States District Court for the Northern Dis-

trict of California, Southern Division.

Wherefore, petitioner prays that this action be

removed from said State Court into the United

States District Court for the Northern District of

California, Southern Division, and that no other
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or further proceedings be had in this suit in said

State Court, and for such other, further and differ-

ent relief as, the premises considered, is proper.

BURTON MASON,

/s/ W. A. GREGORY,
Attorneys for Defendants.

Duly verified.

EXHIBIT A

In the Superior Court of the State of California

in and for the City and County of San Fran-

cisco

No. 434174

NORMAN BREELAND,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY, a Corpora-

Defendants.

tion, and E. D. MOODY,

COMPLAINT

Plaintiff complains of defendants, and for cause

of action alleges

:

I.

That at all times herein mentioned defendant

Southern Pacific Company was a corporation, incor-

porated and existing under the laws of the State of

Delaware, and at all times herein mentioned was

doing business in the State of California.



Southern Pacific Company, et dl. \)

II.

That E. D. Moody is the Assistant General Man-

ager of the defendant Southern Pacific Company,

and at all times herein mentioned was acting as the

agent of the defendant Southern Pacific Company
and within the scope and course of his employment.

III.

That on September 5, 1950, and for a long time

prior to said time, plaintiff was employed as a brake-

man by the defendant Southern Pacific Company.

IV.

That at all times herein mentioned a written

agreement existed between the defendant Southern

Pacific Company and the Brotherhood of Railroad

Trainmen, said agreement covering the terms of

employment between plaintiff and defendant South-

ern Pacific Company.

V.

That pursuant to the terms of said agreement

plaintiff was not to be discharged except for just

cause, and not to be discharged without a fair and

impartial investigation.

VI.

That on November 30, 1949, plaintiff was unjustly

accused of having been intoxicated while on duty.

VII.

That plaintiff on September 5, 1950, was dis-

charged without said fair and impartial hearing
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having been held, and that said discharge was

wrongful and without just cause.

VIII.

That plaintiff was denied his wages from Novem-

ber 30, 1949, and continues to be denied his wages;

that plaintiff is informed and believes, and there-

fore alleges, that he will continue to be denied his

wages for an indefinite period of time in the future.

That the amount of said wages is at this time unas-

certainable, and plaintiff asks leave of court to in-

sert the amount of herein as the loss

of wages when said loss of wages is ascertained, all

to plaintiff's damage in the amount of

for loss of wages.

IX.

That plaintiff has been deprived of seniority ben-

efits, pension benefits, hospital benefits, as a result

of such wrongful discharge, and that his damage

for the loss of such benefits amounts to $20,000.00.

Wherefore, plaintiff prays for judgment against

the defendants in the amount of $20,000.00, for loss

of his seniority benefits, pension benefits, and hospi-

tal benefits ; and for the sum of

for damages for such loss of wages as will be here-

after ascertained ; and for his costs of suit ; and for

such other and further relief as may seem meet and

proper.

THOMAS C. PERKINS,
Attorney for Plaintiff.
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State of California,

County of Sacramento—ss.

Thomas C. Perkins, being first duly sworn, de-

poses and says:

That he is the attorney for the plaintiff in the

above-entitled action ; that said j^laintiff resides out-

side the county in which said attorney maintains his

office ; that he has read the foregoing complaint, and

knows the contents thereof ; that the same is true of

his own knowledge, except as to those matters

therein states on information and belief, and as to

those matters he believes it to be true.

THOMAS C. PERKINS.

Subscribed and sworn to before me this . . . day of

December, 1953.

LORRAINE A. LARKIN,
Notary Public in and for the County of Sacramento,

State of California.
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In the Superior Court of the State of California

in and for the City and County of San Fran-

cisco

No. 434174

NORMAN BREELAND,
)

vs.

Plaintiff,

SOUTHERN PACIFIC COMPANY, a Corpora-

tion, and E. D. MOODY,
Defendants.

SUMMONS—GENERAL

Action brought in the Superior Court of the State

of California in and for the City and County

of San Francisco, and the complaint filed in the

office of the County Clerk of said City and

County.

The People of the State of California Send Greet-

ing to: Southern Pacific Company, a Corpora-

tion, and E. D. Moody, Defendants.

You Are Hereby Directed to appear and answer

the complaint in an action entitled as above brought

against you in the Superior Court of the State of

California, in and for the City and County of San

Francisco, within ten days after the service on you

of this summons—if served within this City and

County; or within thirty days if served elsewhere.

And you are hereby notified that unless you ap-

pear and answer as above required, the said Plain-

tiff will take judgment for any money or damages
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demanded in the complaint as arising upon contract

or will apply to the Court for any other relief de-

manded in the complaint.

Given under my hand and seal of the Superior

Court at the City and County of San Francisco,

State of California.

Dated : Dec. 22, 1953.

[Seal] MARTIX MONGAN,
Clerk;

By J. KEEGAN,
Deputy Clerk.

[Title of District Court and Cause.]

NOTICE OF FILIXG OF PETITION AND
BOND FOR REMOVAL FROM STATE
COURT TO FEDERAL COURT

To the Superior Court of the State of California in

and for the City and County of San Francisco,

and to the Plaintiff Above Named and to His

Attorney, Thomas C. Perkins, Esq.

:

You are hereby notified that defendant, Southern

Pacific Company, has made and filed on December

31, 1953, in the United States District Court for the

Northern District of California, Southern Division,

its Petition and Bond for removal of the above-

entitled action from the Superior Court of the State

of California in and for the City and County of San

Francisco to the United States District Court in and



14 Norman Breeland vs.

for the Northern District of California, Southern

Division; that copies of said Petition and Bond are

hereto attached and made a part hereof.

Dated: December 31, 1953.

BURTON MASON,

W. A. GREGORY,
Attorneys for Defendants.

Affidavit of Service by Mail attached.

[Endorsed] : Filed December 31, 1953.

[Title of District Court and Cause.]

BOND FOR REMOVAL

Knov^ All Men by These Presents:

That Indemnity Insurance Company of North

America, a corporation organized and existing un-

der the lav^s of the State of Pennsylvania, which

said corporation has complied v^ith the laws of the

State of California with reference to doing and

transacting business in said State, as Surety, is held

and firmly bound unto Norman Breeland, plaintiff

in the above-entitled action, in the penal sum of

Five Hundred Dollars ($500.00), for the payment

of which sum well and truly to be made unto said

plaintiff, his heirs, executors, administrators, suc-

cessors or assigns, the undersigned Indemnity In-

surance Company of North America binds itself, its

successors and assigns, jointly and severally, firmly

by these presents.
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Sealed with the seal of said company and dated at

the City and County of San Francisco, State of Cali-

fornia, this 31st day of December, 1953.

Wliereas, the above-entitled action, wherein Nor-

man Breeland is j^laintiif and Southern Pacific

Company, a corporation, and E. D. Moody are de-

fendants, has been brought and is pending in the

Superior Court of the State of California, in and

for the City and County of San Francisco, and bears

docket number 434174 ; and

Whereas, Southern Pacific Company, defendant

in said action, has petitioned or is about to petition

the above-named United States District Court for

the Northern District of California, Southern Divi-

sion, for the removal to said United States District

Court of said cause of action;

Now, the condition of this obligation is such that

if the said defendant. Southern Pacific Company,

shall pay all costs and disbursements incurred by

reason of the removal proceedings, should it be de-

termined that said case was not removable or was

improperly removed, then this obligation shall be

void; otherwise it shall remain in full force and

effect.

The said Indemnity Insurance Company of North

America hereby expressly agrees that in case of a

breach of any condition hereof the said District

Court may, upon notice to it of not less than ten

(10) days, proceed summarily in the action, suit,

case or proceeding in which this bond is given to

ascertain the amount which said surety is bound to
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pay on account of such breach, and render judg-

ment therefor against it, and award execution

therefor.

Witness the signature and seal of the undersigned

the day and year first above written.

[Seal] INDEMNITY INSURANCE
COMPANY OF NORTH
AMERICA,

By /s/ GEORGE F. HAGG,
Its Attorney-in-Fact.

State of California,

City and County of San Francisco—ss.

On this 31st day of December in the year one

thousand nine hundred and fifty-three, before me^

Alice Browne, a Notary Public in and for the City

and County of San Francisco, personally appeared

George F. Hagg, known to me to be the person

whose name is subscribed to the within instrument

as the Attorney-in-fact of the Indemnity Insurance

Company of North America, and acknowledged to

me that he subscribed the name of the Indemnity

Insurance Company of North America thereto as

principal, and his own name, as Attorney-in-fact.

[Seal] /s/ ALICE BROWNE,
Notary Public in and for the City and County of

San Francisco, State of California.

My commission expires November 28, 1956.

[Endorsed] : Filed December 31, 1953.



Southern Pacific Company, et dl. 1

7

[Title of District Court and Cause.]

DEFENDANTS' NOTICE OF MOTION FOR
SUMMARY JUDGMENT

To the Above-Named Plaintiff, and to His Attorney,

Thomas C. Perkins, Esq.:

You, and each of you, are hereby notified that

on Monday, the 15th day of February, 1954, at the

Courtroom of the above-entitled Court, in the

United States Post Office Building, Seventh and

JMission Streets, San Francisco, California, the

above-named defendants will present to the Court

their motion for the entry of summary judgment in

their favor in this cause.

Said motion for summary judgment will be based

upon the provisions of Rule 56 of the Federal Rules

of Procedure; upon all the papers, files and plead-

ings in this action; upon the affidavit of Mr. H. E.

Eyler, a copy of which is attached to this notice and

herewith served upon you; and in particular upon

each and all of the grounds specified in defendants'

Memorandum of Points and Authorities in support

of said motion, a copy of which is likewise attached

hereto and herewith served upon you.

Dated at San Francisco, California, this 11th day

of January, 1954.

BURTON MASON,

/s/ W. A. GREGORY,
Attorneys for Defendants.
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[Title of District Court and Cause.]

AFFIDAVIT OF H. E. EYLER

State of California,

City and County of San Francisco—ss.

H. E. Eyler, being first duly sworn, deposes and

says:

I am a citizen of the United States and of the

State of California, residing in Alameda County,

California. My office headquarters are at 65 Market

Street, San Francisco, California.

I have been employed by Southern Pacific Com-

pany in various capacities for more than thirty

years. My present position is Special Assistant,

Operating Department, Office of the Vice President

and General Manager, Southern Pacific Company.

Since April 1, 1942, my duties have consisted pri-

marily of handling labor relations for Southern Pa-

cific Company, particularly with respect to disci-

pline and grievances. Thus I have been directly con-

cerned with the interpretation and application of

the discipline and grievance provisions of the agree-

ment between Southern Pacific Company (Pacific

Lines) and the General Committee, Brotherhood of

Railroad Trainmen, covering rates of pay and rules

for trainmen employed on the Pacific Lines, South-

ern Pacific Company, dated December 1, 1939, effec-

tive December 16, 1939 (hereinafter referred to as

"Agreement"), which were stated in the complaint

to be applicable to the employment of plaintiff. A
copy of this Agreement is attached as Exhibit "A"
to this affidavit and is hereby referred to.
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I make this affidavit for use in connection with

the motion for summary judgment filed by defend-

ants in the above-entitled action, and for any and

all other purposes in connection with said action.

I have obtained all of the records covering the

employment of plaintiff, who was formerly em-

ployed by the Company as a brakeman (synony-

mous with trainman) on the Sacramento and San

Joaquin Divisions of Southern Pacific Company.

These records indicate the following: That Norman

Breeland, the plaintiff herein, was employed by

Southern Pacific Company on November 3, 1942,

and was dismissed for violation of Rule "G" of the

Rules and Regulations of the Transportation De-

partment by letter of B. W. Mitchell, Superintend-

ent, San Joaquin Division, dated December 2, 1949.

A copy of the said letter of December 2, 1949, is

attached as Exhibit "B" to this affidavit and is

hereby referred to. Subsequent to December 2, 1949,

certain correspondence passed between plaintiff,

and his representatives, and Southern Pacific Com-

pany. Exhibit "C" to this affidavit hereby referred

to is photostatic copy of letter from Mr. H. D.

Heard, Local Chairman, Brotherhood of Railroad

Trainmen, to Mr. B. W. Mitchell, Superintendent,

Southern Pacific Company, Bakersfield, California,

dated December 3, 1949. Exhibit "D" to this affi-

davit hereby referred to is photostatic copy of letter

from Norman Breeland, the plaintiff, addressed to

Mr. B. W. Mitchell, dated December 3, 1949. Ex-

hibit ''E" to this affidavit hereby referred to is copy

of letter from Mr. B. W. Mitchell to Mr. H. D.
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Heard, dated December 8, 1949. Exhibit '^F" to this

affidavit hereby referred to is photostatic copy of

letter from Mr. Glemi R. Bennett, Local Chairman,

Brotherhood of Railroad Trainmen, addressed to

Mr. B. W. Mitchell, dated April 19, 1950. Exhibit

''G" to this affidavit hereby referred to is photo-

static copy of letter from Mr. Glenn R. Bennett to

Mr. B. W. Mitchell, dated May 22, 1950. Exhibit

''H" to this affidavit hereby referred to is photo-

static copy of letter from Mr. J. J. Corcoran to Mr.

H. R. Hughes, dated May 24, 1950. Exhibit "I" to

this affidavit hereby referred to is copj^ of letter

from Mr. H. R. Hughes to Mr. J. J. Corcoran,

dated September 5, 1950.

The agi'eement included at all times material to

this case Article 58, "Limitation in Presenting

Grievances," which sets forth certain provisions

relating to the handling of grievances involving the

dismissal or discipline of an employee. This article

provides that in the event a disciplined or dismissed

employee is dissatisfied with such discipline, he must

present a written grievance covering the claim to

the officer named in the article within the time limi-

tation provided therein. Article 58, Section (c),

Item 6, reads as follows

:

"Item 6: The following provisions of Section

4(c), Item 2, of the Agreement made at Chicago,

Illinois, December 12, 1947, reading:

" 'Decision by the highest officer designated

by the carrier to handle claims shall be final and

binding unless within one year from the date of
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said officer's decision such claim is disposed of

on the property or proceedings for the final dis-

position of the claim are instituted by the em-

ployee or his duly authorized representative

and such officer is so notified. It is understood,

however, that the parties may by agreement in

any particular case extend the one-year period

herein referred to.'

is interpreted to mean that the decision by the

highest officer designated by the carrier to handle

time claims shall be final and binding unless within

one (1) year from the date of said officer's decision

(made subsequent to discussion of the case in con-

ference as provided in Item 5) proceedings for final

disposition of the claim are instituted by the em-

ployee or his duly authorized representative and

such officer is so notified, subject to extension by

mutual agreement. '

'

On August 11, 1950, this case was discussed in

conference as provided in Item 5 of Article 58.

Thereafter on September 5, 1950, Mr. H. R. Hughes,

then Assistant General Manager, Southern Pacific

Company, designated as the highest officer to handle

disputes falling within the purview of Article 58,

addressed Mr. J. J. Corcoran, General Chairman,

Brotherhood of Railroad Trainmen, setting forth

his decision denying the request as provided in said

Article 58, Item 6. On September 6, 1950, Mr. J. J.

Corcoran addressed Mr. H. R. Hughes, stating that

the case would be handled further by the General

Committee. From and after September 6, 1950, the
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files contain no further correspondence between

I)laintiff, or any representative on Ms behalf, and

Southern Pacific Company, or any representative,

agent or employee thereof. On September 22, 1953,

the complaint in this action was filed.

The correct and consistently observed application

of the above-quoted item of Article 58, ''Limitation

in Presenting Grievances," is as follows: If pro-

ceedings for the final disposition of the dispute

either before the National Railroad Adjustment

Board or in court are not commenced within one

year from the date of the final decision referred to

in Item 6 (in this case the decision of Mr. H. R.

Hughes dated September 5, 1950; Exhibit "I"

hereto), all rights under the Agreement terminate

and the cause of action is deemed to have been

abandoned. No such proceedings were instituted

withm the one-year limitation or at any other time

until December 22, 1953, the date of the filing of the

complaint in this action, which was more than three

years next following the said decision.

/s/ H. E. EYLER.

Subscribed and sworn to before me this 11th day

of January, 1954.

[Seal] /s/ RUTH W. GEORGE,
Notary Public in and for the City and County of

San Francisco, State of California.

My commission expires September 19, 1954.
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EXHIBIT B

Bakersfield, December 2, 1949.

Mr. N. Breeland

Brakeman—Tracy

Evidence adduced at formal investigation held at

Fresno, which convened 3:20 p.m., November 29,

1949, recessed 5 :15 p.m., that date, reconvened 10 :05

a.m., November 30th and adjourned 10:40 a.m., that

date, established your responsibility for being un-

der the influence of intoxicants while on duty as

brakeman, Train 3/423 at Fresno, about 1:45 p.m.

November 26, 1949.

Your actions in this instance constituted a viola-

tion of Rule "G" of the Rules and Regulations of

the Transportation Department.

For reasons stated you are hereby dismissed from

the service of the Southern Pacific Company.

B. W. MITCHELL.

EXHIBIT C

123 East 7th St.

Tracy, California

Dec. 3, 1949

Mr. B. W. Mitchell,

Supt. Sou. Pac. Co.,

Bakersfield, Calif.

Dear Sir:

Please send me copy of transcript of investiga-

tion which was held at Fresno Nov. 28 and 29, 1949.
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whereby Brakeman N. Breeland was dismissed for

violation of Rule "G."

Yours very truly,

/s/ H. D. HEARD,
Local Chairman Road Comm.
BRT Lodge 849.

P.S.—Please mail to address at top.

EXHIBIT D
Tracy, Calif.

December 3rd, 1949.

Mr. B. W. MitcheU

:

I am in receipt of your letter of December 2nd,

1949, advising me that I am dismissed from the

service of the Southern Pacific Co.

/s/ NORMAN BREELAND.

EXHIBIT E

(Copy)

December 8, 1949.

Mr. H. D. Heard

Local Chairman—BRT
123 East 7th Street

Tracy, California

Dear Sir:

As requested in your letter of December 3rd, at-

tached is copy of transcript of testimony taken in

formal investigation at Fresno which convened 3 :20

p.m. November 29th, recessed 5:15 p.m. that date,

reconvened 10:05 a.m., November 30th and ad-
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journed 10:40 a.m. that date, with respect to Brake-

man N. Breeland being imder the influence of in-

toxicants while on duty as brakeman, train 3/423,

Fresno Train Yard, November 26, 1949, which in-

cludes testimony of the following:

D. Fitzgerald—Caller (witness).

N. Breeland—Brakeman.

M. A. Mclntyre—Trainmaster (witness).

W. F. Stuart—General Yardmaster (witness).

0. A. Owens—Conductor (witness).

W. R. Evans—Engineer (witness).

Yours truly,

Original signed:

B. W. MITCHELL.
Attach ETS

ETS:MMc

EXHIBIT F

Brotherhood of Railroad Trainmen

Snowshed Lodge No. 743

Roseville, Calif.

April 19, 1950

B. W. Mitchell

Superintendent

Southern Pacific Co.

Bakersfield, California

Dear Sir:

In answer to your letter of March 27, 1950, I feel

that sufficient time has elapsed since our conference
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for you to have made an inquiry as to the conduct

of Norman Breeland since his dismissal from serv-

ice of the Southern Pacific Company.

At the time of our conference I felt you were sin-

cere in your statement that you would investigate

this case, and if conditions warranted you would

grant Mr. Breeland a personal conference with a

recommendation for reinstatement in mind. In the

event this cannot be discussed further with you I

will appeal this case to the General Committee for

further handling.

Awaiting an early reply.

Sincerely,

/s/ GLENN R. BENNETT,
Local Chairman BRT 743

[Stamped] : Received April 20, 1950, S.P.

EXHIBIT G

Brotherhood of Railroad Trainmen

Snowshed Lodge No. 743

Roseville, Calif.

May 22, 1950

B. W. Mitchell

Superintendent

Southern Pacific Co.

Bakersfield, California

Dear Sir

:

This will acknowledge receipt of your letter of

May 19, 1950, concerning the case of former brake-

man Norman Breeland for reinstatement.
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Please be advised that this committee cannot ac-

cept your decision, therefore, it will be appealed to

the General Committee for further handling.

Yours truly,

/s/ GLENN R. BENNETT,
Local Chairman BET 743.

cc: A. H. Whitmore.

[Stamped] : E.T.S. May 23, 1950. Received May
23, 1950. S.P.

EXHIBIT H
General Committee

Brotherhood of Railroad Trainmen

939 Pacific Building

San Francisco 3, California

May 24, 1950.

Mr. H. R. Hughes

Assistant General Manager

Southern Pacific Company
San Francisco 5, California

Dear Sir:

There has been appealed to this Committee the

request of Brakeman N. Breeland, Sacramento Di-

vision (working on Stockton District, Western Di-

vision), for reinstatement with seniority unim-

paired, and claim for compensation for time lost as

a result of his dismissal from the service, December

2, 1949, for alleged violation of Rule "G" of the
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Rules and Regulations of the Transportation De-

partment at Fresno, November 26, 1949.

Will you please list this case for discussion at a

future conference.

Yours very truly,

/s/ J. J. CORCORAN,
General Chairman.

EXHIBIT I

011-181 (B)

September 5, 1950.

Mr. J. J. Corcoran, General Chairman

Brotherhood of Railroad Trainmen

939 Pacific Building

San Francisco 3, California

Dear Sir

:

Your letter May 24, 1950, and our conference

August 11, 1950, at which time we discussed request

for reinstatement of former Brakeman Norman
Breeland, Sacramento Division, who was dismissed

by the San Joaquin Di^dsion on December 2, 1949,

for being under the influence of intoxicants while

on duty as a brakeman, Train 3/423, Fresno, No-

vember 26, 1949

:

In conference you stated that you had informa-

tion from your local chairman that Superintendent

Mitchell had no objections to Breeland 's reinstate-

ment. Mr. Mitchell advises that he did not tell the

local chairman that he had no objections to Bree-
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land's reinstatement, but that he would give consid-

eration to his case.

We advised you in conference that Breeland was

a Sacramento Division employee at the time of his

dismissal and that Superintendent Jemiings, who

is familiar with his past conduct and service, is un-

alterably opposed to his reinstatement.

After further consideration of the presentation

made by you in Breeland 's behalf, we can only con-

clude that because of the seriousness of the offense

for which he was dismissed and his otherwise un-

satisfactory record, leniency is not warranted, and

your request is denied.

Yours very truly,

H. R. HUGHES.

Affidavit of Service by Mail attached.

[Endorsed] : Filed January 11, 1954.

[Title of District Court and Cause.]

ORDER

The defendants' motion for summary judgment

having been regularly made and argued before the

court, and the court having duly read and consid-

ered the affidavits and the motion and the Memoran-

dum of Points and Authorities filed by counsel for

both parties and said matter having been argued

by both parties on the 1st day of March, 1954, and

being fully advised in the premises

;
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It Is Hereby Ordered that defendants' motion

for summary judgment is hereby denied.

Dated March 1, 1954.

/s/ MICHAEL J. ROCHE,
District Judge.

[Endorsed] : Filed March 3, 1954.

[Title of District Court and Cause.]

ANSWER
Southern Pacific Company and E. D. Moody, for

answer to the complaint in the above-entitled action,

admit, allege and deny as follows

:

I.

Admit the allegations of Paragraph I of the

complaint.

II.

Answering Paragi^aph II, admit that E. D. Moody
is the Assistant General Manager of the defendant

Southern Pacific Company; deny that at any time

material to the complaint E. D. Moody was an agent

of the defendant Southern Pacific Company pos-

sessing, controlling or using any authority or juris-

diction over the employment or dismissal of plain-

tiff or the prior or subsequent handling thereof;

and deny each and every other allegation contained

in Paragraph II.

III.

Admit that plaintiff was employed as a brakeman
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by the defendant Southern Pacific Company from

November 3, 1942, until December 2, 1949, on which

date he was dismissed from service for violation of

Rule "G" of the Rules and Regulations of the

Transportation Department, and deny each and

every other allegation contained in Paragraph III.

IV.

Admit that at all times material to the complaint

there was in effect a written agi'eement between

defendant Southern Pacific Company and the Gen-

eral Committee, Brotherhood of Railroad Trainmen,

effective December 16, 1939, as amended at various

times and in various particulars, covering rates of

pay and rules of the class or craft of employees

known as trainmen.

V.

Deny each and every allegation contained in Par-

agraph V.

VI.

Admit that on November 29 and 30, 1949, formal

investigation was held, as provided in the agreement

referred to in Paragraph IV above, in connection

with charges that plaintiff was intoxicated while on

duty, and denies each and every other allegation

contained in Paragraph VI.

VII.

Deny each and every allegation contained in Par-

agi-aph VII.

VIII.

Deny each and every allegation contained in Par-

agraphs VIII and IX and deny, in particular, that
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plaintiff has been damaged or suffered loss of wages

in any sum or amount whatsoever.

IX.

Except as specifically admitted herein, defendants

deny each and every other allegation contained in

the complaint.

First Separate Defense

For a First, Further and Separate Defense to

said complaint, defendants allege and show

:

I.

The complaint fails to state a claim against de-

fendants, or either of them, upon which relief can

be granted.

Second Separate Defense

For a Second, Further and Separate Defense to

said complaint, defendants allege and show

:

I.

The right of action set forth in the complaint did

not accrue within four years next before the com-

mencement of this action.

Third Separate Defense

For a Third, Further and Separate Defense to

said complaint, defendants further show and allege

:

I.

At all times during the aforesaid employment of

said plaintiff and continuing to the present time

there was and now is also in effect as a part of said

agreement of December 16, 1939, as amended in

various particulars and at various times, referred

to in Paragi'aph IV hereof the following provisions:
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"Article 58.

"Limitation in Presenting Grievances.

"Section (c). Item 1 : Any claim of trainmen not

submitted in writing within 90 days of the date of

the occurrence on which claim is based will be

deemed to have been abandoned.

"Item 6: The following provisions of Section

4(c) Item 2, of the Agreement made at Chicago,

Illinois, December 12, 1947, reading:

" 'Decision by the highest officer designated by

the earlier to handle claims shall be final and

binding unless within one year from the date of

said officer's decision such claim is disposed of

on the property or proceedings for the final

disposition of the claim are instituted by the

employee or his duly authorized representative

and such officer is so notified. It is understood,

however, that the parties may by agreement in

any particular case extend the one-year period

herein referred to.'

is interpreted to mean that the decision by the high-

est officer designated by the carrier to handle time

claims shall be fhial and binding unless within one

(1) year from the date of said officer's decision

(made subsequent to discussion of the case in con-

ference as provided in Item 5) proceedings for final

disposition of the claim are instituted by the em-

ployee or his duly authorized representative raid sucl\
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officer is so notified, subject to extension by mutual

agreement. '

'

II.

That notwithstanding the express provisions of

said Article 58 of said agreement of December 16,

1939, plaintiff did not at any time submit or process

a claim or grievance in Avriting or institute or cause

to be instituted proceedings for final disposition of

the claim based upon dismissal, as required by said

Article 58.

in.

By reason of the express provisions of said Ar-

ticle 58, plaintiff's asserted grievance or claim to

reinstatement by reason of any such alleged viola-

tion by defendants, or either of them, is not entitled

to consideration and has wholly ceased to exist.

Wherefore, the defendants Southern Pacific Com-

pany, a corporation, and E. D. Moody pray that

plaintiff take nothing by his action ; that defendants

have judgment for their costs of suit incurred

herein, and for such other, further and different

relief as may be proper in the premises.

BURTON MASON,

/s/ W. A. GREGORY,
Attorneys for Defendants.

Dated : San Francisco, Calif., March 11, 1954.

Affidavit of Service by Mail attached.

[Endorsed] : Filed March 11, 1954.
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[Title of District Court and Cause.]

DEFENDANTS' NOTICE OF MOTION FOR
SUMMARY JUDGMENT

To the Above-Named Plaintiff, and to His Attor-

ney, Thomas C. Perkins, Esq.

:

You, and Each of You, are hereby notified that

on Monday, the 10th day of January, 1955, at the

Courtroom of the above-entitled Court, in the

United States Post Office Building, Seventh and

Mission Streets, San Francisco, California, the

above-named defendants will present to the Court

their motion for the entry of summary judgment in

their favor in this cause.

Said motion for summary judgment will be based

upon the provisions of Rule 56 of the Federal Rules

of Procedure; upon all the papers, files and plead-

ings in this action; upon the affidavit of Mr. H. E.

Eyler, a copy of which is attached to this notice and

herewith served upon you; and in particular upon

each and all of the grounds specified in defendants'

Memorandum of Points and Authorities in support

of said motion, a copy of which is likewise attached

hereto and herewith served upon you.

Dated at San Francisco, California, this 28th day

of December, 1954.

/s/ BURTON MASON,

/s/ W. A. GREGORY,
Attorneys for Defendants.

[The affidavit and exhibits referred to in the above

^
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are identical to those attached to the Notice of Mo-
tion for Summary Judgment filed January 11, 1954.]

Affidavit of Service by Mail attached.

[Endorsed] : Filed December 29, 1954.

In the United States District Court, for the North-

ern District of California, Southern Division

No. 33262

NORMAN BREELAND,
Plaintife,

vs.

SOUTHERN PACIFIC COMPANY, a Corpora-

tion, and E. D. MOODY,
Defendants.

JUDGMENT
Defendants' Motion for Summary Judgment hav-

ing been regularly made and argued before the

Court on January 10, 1954. and the Court having

considered the affidavits and the memoranda of

points and authorities filed in respect to the motioi:

,

It Is Ordered, Adjudged and Decreed that de-

fendants. Southern Pacific Company and E. D.

Moody, do have, and they are hereby granted judg-

ment in their favor and against the plaintifif Noi-

man Breeland, and tliat said plaintiff, Norman
Breeland, take nothing by his complaint.*

Dated: January 13, 1955.

/s/ LOUIS E. GOODMAN,
United States District Judge.

^Barker v. Southern Pacific, 214 F.2d 918 (1954).
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See, also Wallace v. Soutliern Pacific, 106 F.

Supp. 742 (N.D. Calif. 1951) ; Buberl v. Southern

Pacific, 94 F. Supp. 11 (N.D. Calif. 1950).

[Endorsed] : Filed January 13, 1955.

Entered January 14, 1955.

[Title of District Court and Cause.]

NOTICE

Notice Is Hereby Given that Norman Breeland,

plaintiff above named, hereby appeals to the United

States Court of Appeals for the Ninth Circuit from

the Order of the above-entitled court entering sum-

mary judgment for defendant in this action on Jan-

uary 14, 1955.

Dated this 20th day of January, 1955.

THOMAS C. PERKINS,
Attorney for Appellant

Norman Breeland.

[Endorsed] : Filed January 21, 1955.

[Title of District Court and Cause.]

UNDERTAKING ON APPEAL COSTS ONLY

Whereas, in an action in the United States Dis-

trict Court, Southern Division, Northern District of

California (Court No. 33262-Civil), judgment was

on the 14th day of January, 1955, rendered by the
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Judge of said Court in favor of Southern Pacific

Co., a Corporation, and E. D. Moody, Defendants,

against Norman Breeland, the Plaintiff, for his

summary discharge from employment of said De-

fendant; and whereas, the said Norman Breeland,

Plaintiff, is dissatisfied with said judgment and de-

sirous of appealing therefrom to the Ninth United

States Circuit Court.

Now, Therefore, in consideration of the premises,

and of such appeal, the undersigned, Hartford Ac-

cident and Indemnity Company, a Corporation or-

ganized and existing under the laws of the State of

Connecticut, and duly authorized to transact a gen-

eral surety business in the State of California, does

hereby undertake in the sum of Two Hmidred Fifty

and No/100 Dollars, and promises on the part of the

Appellant, that the said Appellant will pay all costs

which may be awarded against Norman Breeland

on said appeal or on a dismissal thereof, not exceed-

ing the aforesaid sum of Two Hundred Fifty and

No/100 Dollars, to which amount it acknowledges

itself bound.

In Witness Whereof, the said surety has caused

its corporate name and seal to be attached by its

duly authorized Attorney-in-Fact at Sacramento,

California, this 27th day of January, 1955.

HARTFORD ACCIDENT AND
INDEMNITY COMPANY,

By /s/ CHARLES F. ELSASSER,
Attornev-in-Fact.
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State of California,

County of Sacramento—ss.

On this 27th day of January in the year one thou-

sand nine hundred and fifty-five, before me, A. M.

Collins, a Notary Public in and for said County of

Sacramento, residing therein, duly commissioned

and sworn, personally appeared Charles F. Elsasser,

known to me to be the Attorney-in-Fact of the Hart-

ford Accident and Indemnity Company, the Corpo-

ration described in and that executed the within in-

strument, and also known to me to be the person who

executed it on behalf of the Corporation therein

named, and he acknowledged to me that such Cor-

poration executed the same.

In Witness Whereof, I have hereunto set my hand

and affixed my Official Seal, at my office, in the said

County of Sacramento, the day and year in this cer-

tificate first above written.

/s/ A. M. COLLINS,
Notary Public in and for the County of Sacramento,

State of California.

My Commission will Expire April 30, 1957.

[Endorsed] : Filed February 1, 1955.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK TO RECORD
ON APPEAL

I, C. W. Calbreath, Clerk of the United States

District Court for the Northern District of Califor-
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nia, do hereby certify that the foregoing documents,

listed below, are the originals filed in this court, or

true thereof, in the above-entitled case, and that

they constitute the record on appeal herein as desig-

nated by the attorneys for the appellant

:

Petition of Southern Pacific Company for re-

moval of civil action from State Court to the

United States District Court with documents

attached.

Bond for removal.

Defendants' motion for summary judgment with

exhibits attached.

Order denying motion for summary judgment

filed March 3, 1954.

Answer.

Defendants' motion and notice for summary judg-

ment with exhibits attached.

Judgment.

Notice of appeal.

Designation of contents of record on appeal.

Cost bond on appeal.

In Witness Whereof, I have hereunto set my hand

and affixed the seal of said District Court, this 25th

day of February, 1955.

[Seal] C. W. CALBREATH,
Clerk;

By /s/ WM. C. ROBB,
Deputy Clerk.
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[Endorsed] : No. 14670. United States Court of

Appeals for the Ninth Circuit. Norman Breeland,

Appellant, vs. Southern Pacific Company and E. D.

Moody, Appellee. Transcript of Record. Appeal

from the United States District Court for the

Northern District of California, Southern Divi-

sion.

Filed February 26, 1955.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Court of Appeals

Ninth Circuit

No. 14670

NORMAN BREELAND,
Plaintiff-Appellant,

vs.

SOUTHERN PACIFIC COMPANY, a Corpora-

tion, and E. D. MOODY,
Defendants-Appellees.

STATEMENT OF POINTS
Appellant submits the following as his Statement

of Points on which he intends to rely in this appeal

:

Point I: The trial court erred in granting Ap-

pellees' Motion for Summary Judgment on January

13, 1955, in that the trial court's previous order of

March 3, 1954, denying Appellees' Motion for Sum-

mary Judgment was a bar to a subsequent motion

on the same grounds with the same factual situa-

tion.

Point II : The trial court erred in granting Ap-

pellees' Motion for Summary Judgment in that the

trial court erroneously interpreted the collective

bargaining agreement at issue herein.

The trial court interpreted a particular provision

of the agreement as setting up a one-year limitation

on filing court actions for wrongful discharge. No
evidence was taken on this factual issue.

Dated : March 8, 1955.

/s/ THOMAS C. PERKINS,
Attorney for Appellant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed March 10, 1955.
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No. 14,670

IN THE

United States Court of Appeals

For the Ninth Circuit

Norman Beeeland,

Appellant,

vs.

Southern Pacific Company

and E. D. Moody,

Appellees.

APPELLANT'S OPENING BRIEF.

JURISDICTIONAL STATEMENT.

This is an appeal from a summary judgment en-

tered against appellant in the District Court of the

United States for the NortheiTi District of California,

said judgment having been entered upon motion by

appellees pursuant to Rule 56, Federal Rules of Civil

Procedure, 28 U.S.C.A. (T.R. 35, 36.)

Appellant instituted the action by complaint filed

in the Superior Court of the State of California in

and for the City and County of San Francisco. (T.R.

18.) On Petition for Removal from State Court to

Federal Court by appellees under the provisions of



28 U.S.C.A., Sec. 1441, the action was removed to

the District Court. (T.R. 3.)

Appeal to this Court is prosecuted pursuant to the

provisions of 28 U.S.C.A., Sec. 1291.

STATEMENT OF THE CASE.

1. Statement of Pleadingfs.

Appellant's suit, filed December 22, 1953, is for

damages for breach of contract. The complaint alleges

that appellant was employed as a brakeman by ap-

pellee Southern Pacific Company, his employment

being pursuant to a collective bargaining agreement

between Southern Pacific Company and the Brother-

hood of Railroad jTrainmen; that appellant was dis-

charged from his employment wrongfully and without

just cause and in violation of the said agreement.

Damages for this breach are claimed for loss of wages

and seniority, pension and hospital benefits.

On January 11, 1954, prior to answering, appellee

filed a Motion for Summary Judgment based on the

papers, files and pleadings in the action and an affi-

davit of Mr. E. H. Eyler, alleged to be employed by

appellee Southern Pacific Company as a Special Assis-

tant engaged in handling labor relations for appellee.

(T.R. 17.) Incorporated in the affidavit as exhibits

are copies of letters exchanged between appellee

Southern Pacific Company and the Brotherhood of

Railroad Trainmen, the labor representative of appel-

lant, negotiating for the reinstatement of appellant



after his discharge. (T.R. 22-29.) On March 1, 1954,

Honorable Michael J. Roche, United States District

Judge, made an Order denying Motion for Summary
Judgment. (T.R. 29, 30.)

On March 11, 1954, appellees filed their answer

(T.R. 30-34), alleging as a separate defense that

appellant had failed to submit or process his grievance

within a one year period as required by Article 58

of the collective bargaining agreement in force during

appellant's employment and appellant's cause of ac-

tion was thereby barred. (T.R. 34.) This issue was

the basis of appellees' Motion for Summarj^ Judg-

ment made prior to answering.

On December 29, 1954, Appellees filed a second

Motion for Summary Judgment, based on the iden-

tical affidavit and exhibits relied on in the Motion

for Summary Judgment filed January 11, 1954, and

on the identical grounds of the first motion. Judg-

ment in favor of appellees on this second motion was

granted by the Honorable Louis E. Goodman, United

States District Judge, on January 14, 1955. There

was no testimony taken at any point in the proceed-

ings and the record herein consists solely of the plead-

ings, comprising the complaint, answer, two motions

for summary judgment with affidavits in support

thereof.

2. Questions Presented.

The question for decision herein is

:

Did the trial court err in granting summary judg-

ment to appellees?



[The answer to this basic question necessitates find-

ings on the specific questions raised by appellant in

this appeal:

1. Is an order of the court denying summary relief

a bar to a second motion for summary relief in the

same issues?

2. Did appellant exhaust the administrative reme-

dies under the collective bargaining agreement under

which he was employed?

3. Did the trial court err in determining appellant's

action to be a time claim within the purview of Article

58 of the collective bargaining agreement herein, in

the absence of any evidence as to the meaning or

accepted interpretation of the term "time claim"?

STATEMENT OF FACTS.

The factual situation must be gleaned from the

allegations of the pleadings as no evidence was taken

other than an affidavit submitted by appellees.

Appellant's complaint, filed December 22, 1953,

alleges employment as a brakeman for appellee South-

ern Pacific Company under the terms of a written

collective bargaining agreement between appellee and

the Brotherhood of Railroad Trainmen, by the terms

of which appellant was not to be discharged except

for just cause and after a fair and impartial investi-

gation. That on November 30, 1949, appellant was

unjustly accused of intoxication while on duty. On
September 5, 1950, appellant was discharged wrong-

fully and without just cause. (T.R. 10-11.)



Appellees' affidavit, together with exhibits in sup-

port of Motion for Summary Judgment, discloses

appellant was notified of dismissal for violation of

Rule ''G" by letter of B. W. Mitchell, Superintendent,

San Joaquin Division, dated December 2, 1949. (fT.R.

23.) Thereafter certain correspondence was ex-

changed between appellant and his representatives

of the Brotherhood of Railroad Trainmen and appel-

lee Southern Pacific Company, the subject of the

correspondence and conferences therein referred to

being the reinstatement of appellant to his employ-

ment with appellee company. (T.R. 26-29.)

Article 58 of the collective bargaining agreement

sets forth the procedural steps to be followed by a

dismissed or disciplined employee of appellee com-

pany. (T.R. 20.) Article 58, Section (c). Item (6),

provides as follows:

"Decision by the highest officer designated by
the carrier to handle claims shall be final and
binding unless within one year from the date

of said officer's decision such claim is disposed

of ... or proceedings for final disposition of the

claim are instituted by the employee or his duly

authorized representative ... is interpreted to

mean that the decision by the highest officer des-

ignated by the carrier to handle time claims shall

be final and binding unless within one (1) year

from the date of said officer's decision . . . pro-

ceedings for final disposition are instituted. . .
."

(Emphasis added.)

As disclosed by the letter exhibits herein (T.R. 22-

29) appellant's representatives were following the



procedural steps prescribed by Article 58 for rein-

statement of appellant. On August 11, 1950, appel-

lant's case was discussed in conference as provided

by Item 5 of Article 58. (T.R. 21.) Thereafter, by

letter of September 5, 1950, Mr. H. R. Hughes, Assist-

ant General Manager of appellee Southern Pacific

Company, designated as the highest officer to handle

disputes under Article 58, denied appellant's request

for reinstatement. (T.R. 21.)

SPECIFICATION OF ERRORS.

Appellant makes the following specification of error

as points upon which he intends to rely on appeal

herein

:

1. The trial court erred in granting appellees' Mo-

tion for Summary Judgment on January 13, 1955,

in that the trial court's previous order of March 3,

1954, denying Appellees' Motion for Summary Judg-

ment was a bar to subsequent motion on the same

grounds with the same factual situation.

2. The trial court erred in granting Appellees' Mo-

tion for Summary Judgment in that the trial court

erroneously interpreted the collective bargaining

agreement at issue herein.

The trial court interpreted a particular provision

of the agreement as setting up a one-year limitation

on filing court actions for wrongful discharge. No

evidence was taken on this factual issue.



SUMMARY OF AEGUMENT.

1. Denial of a motion for summary judgment bars

a subsequent motion for summary judgment on the

same groimds.

It is herein contended by appellant that the legal

doctrine of res judicata applies to motions for siun-

mary relief and that the denial of a motion for sum-

mary judgment amoimts to a legal determination of

the issues adjudicated by said motion. A subsequent

motion to re-determine these same issues cannot be

sustained.

2. An action for wrongful discharge may be prose-

cuted in the courts by a discharged employee who
has exhausted the administrative remedies prescribed

by his collective bargaining employment agreement.

Appellant's contentions hereunder are that he has

complied with all the contractual provisions of his

collective bargaining agreement for reinstatement to

his former employment. Thus he had alternative rem-

edies of applying for relief to the Railroad Adjust-

ment Board pursuant to the Railroad Labor Act to

seek reinstatement or suing for damages for wrongful

discharge in the courts. Having exhausted the admin-

istrative remedies he has brought himself ^vithin the

terms of the collective bargaining agreement and may

sue for breach thereof, the breach being his wrongful

discharge.

The limitation of one year for commencing proceed-

ings for final disposition of a claim provided by

Article 58(c), Item (6), relied on by appellees as a

bar to appellant's claim, is confined to time claims
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and has no application to an action for breach of

contract for wrongful discharge.

pDhe trial court erred in interpreting this provision

of Article 58 as applying to appellant's cause of action

in that there was no evidence before the court as to

the meaning or accepted interpretation of the term

''time claims."

ARGUMENT.

1. DENIAL OF A MOTION FOR SUMMARY JUDGMENT BARS A
SUBSEQUENT MOTION FOR SUMMARY JUDGMENT ON THE
SAME GROUNDS.

As the pleadings disclose, appellees initially moved

for summary judgment prior to answering. Through

a supporting affidavit they contended appellant was

barred from prosecuting his cause of action by an

alleged failure to exhaust the administrative remedies

prescribed by the collective bargaining agreement, and

more particularly, by an alleged failure to bring suit

within the time limitations of Article 58 of said agree-

ment. This motion was denied by the trial court (T.R.

29) and appellees answered, raising defensively the

same objections made by the previous motion for sum-

mary judgment. After answering, appellees made a

second motion for summary judgment, based on the

same affidavit and on the same grounds as the original

motion. (T.R. 35.)

The allegations of the answer injected no new

factual material into the controversy which had not

been covered in the original motion for summary



judgment. It cannot, therefore, revive the issue as

to the justiciable nature of appellant's claim. Gar-

den City Chamber of Commerce v. Wagner, 104 Fed.

Supp. 235. The trial court's ruling on the initial

motion for summary judgment had already deter-

mined the sufficiency of the complaint and the right to

prosecute his cause of action.

In Garden City Chamber of Commerce v. Wagner,

supra, the defendant's initial motion for summary
judgment made prior to answering was denied. After

answering, defendant made a second motion for sum-

mary judgment, contending there was no genuine issue

as to any material fact. The court denied the second

motion, holding that the previous decision sustaining

the sufficiency of the complaint and the meritorious

nature of plaintiff's claim had become a final deter-

mination of the particular issue and it could not be

urged a second time.

In Collard v. Reconstruction Finance Corp., 103

F.Supp. 794, the decision of the district court in deny-

ing a motion to dismiss was controlling on a subse-

quent motion by defendant for summary judgment

as to the reasons considered by the court in ruling

on the former motion and again urged in support of

the motion for summary judgment, despite the tech-

nical difference between the motions for dismissal

and for summary judgment.

There is authority that a second motion for sum-

mary judgment based on different grounds than a

prior motion which was denied is proper, or if the

order denying the motion in the original proceedings
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was made without prejudice to defendant's rights to

renew. Fraser v. Doing, 130 F. 2d 617.

In the case at bar, the second motion was made on

the same grounds as the original motion. The order on

the original motion was not made without prejudice

to appellees' rights to renew the motion. The order

in the original proceedings for summary judgment

had determined the sufficiency of appellant's com-

plaint and the justiciable nature of appellant's cause

of action and was therefore a bar to the subsequent

motion.

2. AN ACTION FOR WRONGFUL DISCHARGE MAY BE PROSE-
CUTED IN THE COURTS BY A DISCHARGED EMPLOYEE
WHO HAS EXHAUSTED THE ADMINISTRATIVE REMEDIES
PRESCRIBED BY HIS COLLECTIVE BARGAINING EMPLOY-
MENT AGREEMENT.

The trial court, in granting appellees' motion for

summary judgment, relied on three cases: Barker v.

Southern. Pacific, 214 F. 2d 918 (1954) ; Wallace v.

Southern Pacific, 106 F. Supp. 742 (N.D. Calif.

1951) ; and Buherl v. Southern Pacific, 94 F. Supp.

11 (N.D. Calif. 1950).

The Wallace and Buherl cases were decided prior

to appellees' initial motion for summary judgment.

The Barker case was decided in the intervening period

between appellees' first and second motions. The trial

court held that the law relating to appellant's action

had been changed by the Barker case. A review of

the rulings in all the cases appears to refute this.
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In Buberl v. Southern Pacific, supra, plaintiff sued

to recover damages for loss of earnings due to de-

fendant's alleged failure to reinstate him as an em-

ployee, the suit being based on a contract between

defendant and the Brotherhood of Railroad Train-

men. The court granted summary judgment to defend-

ant on two grounds

:

1. A jury award in a prior tort action for personal

injuries between the same parties compensated plain-

tiff for any loss of earnings.

2. The collective bargaining agreement governing

plaintiff's employed required employees dissatisfied

with their Superintendent's decision to appeal to the

General Manager, which plaintiff failed to do.

In Wallace v. Southern Pacific, supra, plaintiff

sought damages for wrongful discharge, claiming

breach of the collective bargaining agreement cover-

ing plaintiff's employment. The agreement provided

that certain administrative steps for reinstatement

be taken by a discharged or disciplined employee, in-

cluding the presentation in writing to defendant of

a grievance within sixty days of dismissal. Plaintiff

failed to so present his grievance.

The court ruled in favor of defendant Southern

Pacific on three grounds:

1. plaintiff's discharge had been proper;

2. plaintiff had been compensated by a prior per-

sonal injury settlement between the same parties;

3. plaintiff failed to pursue the administrative rem-

edies provided by the contract of employment.
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In Barker v. Southern Pacific, supra, suit was filed

for damages for wrongful discharge, plaintiff being

employed by defendant under a collective bargaining

agreement requiring a dismissed employee to file a

written notice for a hearing within ten days of dis-

missal or the cause of action was deemed abandoned.

Plaintiff failed to file such notice.

The court granted summary judgment to defend-

ant, ruling that filing a request for a hearing was a

condition precedent to either further grievance pro-

ceedings under the contract or resort to courts of law.

The holding in the Barker case is directly in line

with those of the prior Btiherl and Wallace cases, that

administrative remedies must be exhausted prior to

recourse to the courts.

Appellant concedes this to be the law. Appellant

contends, however, that he exhausted the administra-

tive remedies required by his contract. He appealed

to the Superintendent within the time limitation and

from that decision to the General Manager, the high-

est officer designated to handle claims. There are no

further administrative steps to be taken by appellant

under the agreement. On September 5, 1950, appel-

lant was notified by the General Manager that he

would not be reinstated to his position. At that point,

appellant had one of two courses of action open to him

;

he could present his case before the National Railroad

Adjustment Board pursuant to the provisions of 45

U.S.C.A. 151 et seq. or sue on his statutory cause

of action for wrongful discharge. Obviously he could
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not be expected to repeat the administrative steps a

second time.

Article 58 (c), Item (6), relied on by appellees as

barring appellant's action, provides that decision by

the highest officer designated by the carrier to handle

time claims shall be final and binding imless proceed-

ings for final disposition of the claim are commenced

within one year. Appellant admittedly did not file

suit within one year from September 5, 1950, the

date of the letter refusing reinstatement from the

Assistant General Manager. The meaning of "time

claims" and Item (6) of Article 58 (c) thereupon

became a material issue of fact. No evidence was

taken. The interpretation set forth by Mr. Eyler in

appellees' affidavit (T.R. 22) was admittedly inad-

missible and only admissible evidence may be con-

sidered in summary judgment proceedings pursuant

to Rule 56 (c) F.R.C.P. No findings of fact or con-

clusions of law were made by the district court in

granting appellees' motion.

Material issues of fact may not be tried and deter-

mined on motions for summary judgment (Kasper

V. Baron, 191 F. 2d 734) and if there is any genuine

issue as to any material fact, summary judgment must

be denied. Rule 56 (c), F.R.C.P., Jensen v. McCart-

neij, 95 F. Supp. 598.

Where the facts and circumstances, although in no

material dispute as to their actuality, reveal aspects

from which inconsistent hypotheses might reasonably

be drawn, the court errs in granting summary judg-
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ment without making any express findings of fact

and conclusions of law. Whiter Park Tel. Co. v.

Southern Bell Tel. d \Tel. Co., 181 F. 2d 341.

It is respectfully urged that a genuine issue of fact

exists herein as to whether or not appellant's action

is within the limitation period set forth in Article

58 (c), Item (6) of the collective bargaining agree-

ment. In the absence of express findings of fact and

conclusions of law by the district court, it cannot be

determined how and in what manner appellant's

action comes within these restrictive provisions.

CONCLUSION.

It is respectfully sul^mitted that the summary judg-

ment herein should be reversed for the reasons here-

inabove set forth and the cause remanded to be set

for trial on the merits.

Dated, Sacramento, California,

May 6, 1955.

Thomas C. Perkins,

Attorney for Appellant.
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APPELLEES' STATEMENT OF THE CASE

On December 22, 1953, appellant filed in the Superior Court

of California a complaint (R. 8-11) against appellees. South-

ern Pacific Company (hereinafter referred to as ''the Com-

pany") and E. D. ]\[oody, as co-defendants, alleging that

appellant, formerly employed as a brakeman by the Com-

pany, had been unjustly dismissed on September 5, 1950.

It was claimed, in effect, that by such action the Company
had violated the written collective bargaining agreement

covering appellant's emplo^^nent: i.e., the agreement be-

tween the employees represented by the Brotherhood of

Railroad Trainmen, and the Company, effective December

16, 1939, as amended.



2

On petition of tlie Company, on December 16, 1953, the

action was removed to the United States District Court

for the Northern District of California, Southern Division

(R. 13-16). Thereafter, on Marcli 1, 1954, appellees pre-

sented to that Court their motion for summary judgment

(R. 17), with a supporting affidavit by H. E. Eyler (R. 18-

29). No opposing affidavit was filed by or on behalf of appel-

lant. On March 3, 1954, the District Court, speaking through

Judge Michael J. Roche, filed its order (without opinion)

denying said motion (R. 29-30).

Answer was duly filed by apjjellees on March 11, 1954

(R. 30-34), presenting separate affirmative defenses as fol-

lows: (a) appellant's failure to state a claim upon which

relief could be granted (R. 32) ;
(b) appellant's failure to

file his action within four years from the date of his dismis-

sal, as recjuired by the applicable provisions of the Califor-

nia Statute of Limitations (R. 32) ; and (c) appellant's

failure to comply with the conditions required of him by

the agreement upon which his action is based (R. 33).

Subsequent to the denial of appellees' motion for sum-

mary judgment referred to above (i.e., on August 10, 1954),

this Court handed down its decision in Barker v. Southern

Pac. Co., 214 F.2d 918. In that case, the issue of law decided

by this Court was identical with the principal issue of law

presented here.

In view of the Barker decision, appellees jjresented on

December 28, 1954, a second motion for summary judgment

(R. 35), again duly supported by affidavit. Again appellant

failed to file any opposing affidavit.

The facts developed by this record, including the com-

plaint (R. 8-11), the answer (R, 30-34), and the supporting

affidavit filed by appellees (R. 18-29), show without dispute

the following: (1) appellant's employment was governed
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by the collective bargaining agreement between the Com-
pany, and its employees represented by the General Com-
mittee, Brotherhood of Railroad Trainmen, effective

December 16, 1939 (hereinafter generally referred to as

"the Agreement") (R. 9, 18, 31): (2) appellant was dis-

missed from tlie Company's service on December 2, 1949,

for violation of the Company's Transportation Rule ''G"

(R. 19, 31) ; (3) Article 58 of the agreement, entitled "Lim-

itation in Presenting Grievances", provides in Section (c).

Item 6, that in respect to any claim coming under Article

58, the decision of the highest officer desi.gnated by the

carrier to handle time claims shall be final and binding

unless, within one year from tlie date of his decision, pro-

ceedings for the final disposition of the claim are instituted

by the employee (R. 20-21, 33-34) ; (4) on September 5,

1950, Mr. H. R. Hughes, who was then Assistant General

Manager of the Company, and designated as the highest

officer of the carrier to handle disputes falling -svithin the

purview of Article 58, rendered his written decision denying

appellant's claim for reinstatement and pay for time lost

since his dismissal, all as provided in Article 58, Section

(c), Item 6 (R. 21, 28-29): and (5) no i)roceedings of the

character specified in Item 6 were brought by appellant,

either before the National Railroad Adjustment Board (in

accordance with Section 3 of tlie Railway Labor Act, 45

U.S.C. 153), or in court, within the one-year period next

following the decision of September 5, 1950, or at all until

the conunencement of this action on December 22, 1953 (R.

22, 34).

AMiile the summary judgment was based upon the failure

of appellant to comply with the agreement provision last

referred to, it also affirmatively appears, from the unchal-

lenged facts of record, that this action is barred bv the
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expiration of the four-year limitation period provided by

Section 337 of the California Code of Civil Procedure.

Appellant was dismissed on December 2, 1949 (R. 19, 23,

31), and acknowledged his said dismissal the next day (R.

24). Nevertheless, he did not commence liis action until

December 22, 1953 (R. 3, 13, 22).

Appellees' second motion was duly argued and submitted

to the District Court on January 10, 1955. On January 13,

1955, that Court, speaking through Judge Louis E. Good-

man, granted the motion, and ordered judgment in favor

of appellees, which was duly entered on January 14, 1955

(R. 36-37). Appellant thereupon (January 21, 1955) filed

notice of appeal (R. 37).

QUESTIONS PRESENTED

As indicated by appellant in his brief (p. 3), the broad

question before this Court upon this appeal is whether, in

the light of the apj)licable principles of law as stated by this

Court, the District Court erred in rendering summary judg-

ment in favor of appellees. More precisely, and having in

mind the essential allegations of the complaint, the argu-

ment in the District Court on the motions for summary judg-

ment, and the appellant's statement of the points to be

relied upon, "the specific questions" presented on this appeal

are as follows (rather than as appellant has sought to state

them: his brief, p. 4)

:

1. May a former employee maintain an action at law

against the employer for alleged unlawful discharge in

violation of a collective bargaining agreement, where it

affirmatively appears, and is not disputed, that the employee

has wholly failed to comply with an express provision of

the agreement which, by its terms, is directly applicable to

the maintenance of such an action?
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2. When tlie pertinent provisions of a collective bargain-

ing agreement are clear and unam])iguous, and their applica-

tion by the parties to the agreement in similar situations

is fully established by midisputed evidence, and there is no

dispute as to any material fact, does the trial court err in

rendering summary judgment?

3. Did District Judge Goodman commit prejudicial error

in granting summary judgment, notwithstanding that an-

otlier District Judge had denied an earlier motion based

upon the same grounds, where it appeared that subsecpient

to the earlier ruling this Court had rendered a controlling

decision ?

SUMMARY OF APPELLEES' ARGUMENT

A. The District C^ourt did not err in holding that api:)el-

lant's suit was wholly barred, and in granting summary

judgment upon that basis

:

(1) The admitted or unchallenged facts show that

appellant wholly failed, in connection with the com-

mencement of this action, to comply with a sjiecific

provision, forming a part of the necessary procedural

steps set forth in the agreement upon which he relies,

as constituting essential requirements to the mainte-

nance for such an action.

(2) The District Court did not, in rendering its

summary judgment herein, undertake to determine

whether appellant's claim or demand here in suit was

a "time claim", as that term is used in the applicable

provisions of the collective agreement. Such determina-

tion was neither necessary, nor in any sense material,

to the judgment appealed from.
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B. In the circumstances of this case, and in view of this

Court's controlling decision in the Barker case, 214 F.2d 918,

the District Court did not commit prejudicial error in

granting appellees' second motion for smnmary judgment,

notwithstanding that the earlier motion had Ijeen denied

:

(1) The granting of said second motion was in no

sense barred by reason of the denial of the earlier

motion

:

(2) Even if it could be argued tliat in the circmn-

stances the second motion might properly have been

denied, the undisputed facts show that the granting of

said motion was at most a harmless error, and did not

result in prejudice to appellant.

ARGUMENT

A. The Dist'rlci' Courf did not err in holding that appellant's suit

was v/holly barred by reason of his feiiure to comply with the

opplicable tisre-limlt provided in the agreement relied on.

1. THE UNCHALLENGED FACTS SHOW THAT APPELLANT. IN UNDERTAK-
ING TO PROCEED V/iTH HIS ACTION, FAILED TO COMPLY WITH AN
ESSENTIAL REQUIREMENT OF THE AGREEMENT UPON WHICH THE SUIT

IS BASED.

As disclosed by the complaint itself (E. 9-10), and fully

stated by appellant in his brief (at pp. 2-4), this is an action

to recover damages for alleged wrongful discharge, claimed

to have been in violation of the collective bargaining agree-

ment between the Company and its emjiloyees represented

by the Brotherhood of Eailroad Trainmen. The record also

shows, and again without dispute, that after appellant had

been notified by letter dated December 2, 1949, that he had

been dismissed from the Company's service (K. 23-24), he

and his representatives imdertook to handle his claim,

designated (R. 27) as a claim "for reinstatement with senior-
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ity unimpaired * * * and compensation for ti?ne* lost as

result of his dismissal", in accordance with the agreement,

particularly the provisions of Article 58 thereof (R. 22-29).

Appellant himself declares (his brief, pp. 5-6) that his

representatives followed the procedural steps prescribed

by Article 58, in handling his claim. The recital of the steps

thus followed, appearing in the affidavit of H. E. Eyler in

support of appellees' motion for summary judgment (R. 19-

20), confirms such handling.

Item 6 of Section (c) of Article 58, which is the portion

directly applicable here, is quoted in full in the Eyler

affidavit (R. 20-21), and also in part by appellant (brief,

p. 5). Compare, also, paragraph 1 of the third separate

defense set forth in appellees' answer (R. 33-34), in which

the title of the article is shown to be "Limitation in Present-

ing Grievances", and Item 1 of Section (c) thereof is also

quoted. It wdll be noted that Item 6 in terms provides that

the decision of the highest officer designated by the carrier

to handle time claims shall be final and binding, unless

within one year from the date of said decision proceedings

for final disposition are instituted (R, 21, 33).

The undisputed facts also show, and again appellant

agrees, that in connection with appellant's claim the final

decision of the highest officer designated to handle disputes

under Article 58 was rendered on September 5, 1950 (appel-

lant's brief, p. 6). The Eyler affidavit shows (R. 21) that

Mr. H. R. Hughes, Assistant General Manager of the Com-

pany, who rendered the decision of September 5, 1950 (R.

28-29), was designated as the highest officer to handle dis-

putes falling within the purview of Article 58. He was

recognized as such by the General Chairman of the Brother-

*Empliasis in quotation.s has been supplied, unless otherwise
noted.
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hood of Railroad Trainmen, who had duly progressed

appellant's claim to him (see the General Chairman's letter'

of May 24, 1950, R. 27-28), after the claim had been denied

by the Division Superintendent. In appellant's brief (p. 6),,

it is stated that Mr. Hughes was "designated as the highest!

officer to handle disputes under Article 58".

Appellant's suit, based upon the claim made following his

discharge on December 2, 1949 (i.e., for loss of past and

prospective wages, etc., but omitting the previous demand

for reinstatement), was not filed until December 22, 1953,

or more than three years and three months after the date

of the final decision of the highest officer designated to

handle claims coming under Article 58. As appellant himself

says (brief, j). 13)

:

"Appellant admittedly did not file suit within on(

year from September 5, 1950, the date of the lettei

refusing reinstatement from the Assistant Genera]

Manasrer."^&^

There was thus a clear failure on the part of appellant t(

comply with the express terms of the contract upon whicl

he relies and, indeed, with the express terms of the ver^

article of the agreement which alone may be relied upoi

as a basis for his action.

The law is well settled in this Circuit, particularly b;i

the controlling decision of this Court in Barker v. Southern

Pacific Co., supra, that in these circumstances appellan

has no subsisting cause of action, and that if the essentia

facts are made to appear without challenge, a motion fo

summary judgment should be sustained.

In the Barker case, the employee had brought suit fo

damages for alleged wrongful discharge, in violation o

the collective bargaining agreement applicable to hi

employment. Under that agreement a dismissed employe
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was required to present within ten days after dismissal a

written re(iiiest for a hearing; failing in which, as the

agreement rule said, "the cause for action shall be deemed

to have been abandoned". Summary judgment was rendered

upon defendant's motion, and an undisputed showing that

timely request for a hearing had not been made. Upon
the employee's appeal, this Court said (214 F.2d, p. 919) :

u* * * rpj-^g
conditions required to be performed by

appellant before he could claim breach by the other

party were not fulfilled. Only if the company failed to

accord to appellant the liearings provided after notice

or by arbitrary disposal of his claim would there have
been a breach of contract. The exhaustion of the steps

set out in the contract ivere a condition precedent to

his cause of action."

There have been numerous cases in the District Courts

in this Circuit, in which the same principles have been

applied. In Buherl v. Southern Pac. Co., 94 F.Supp. 11

(N.D.Cal., 1950), the complaint was founded upon the

same collective bargaining agreement relied upon in the

case at bar. Defendant's motion for summary judgment

was granted for two reasons, one of whicli was stated by

the Court as follows (94 F.Supp., p. 12)

:

"Judgment must also be for the defendant for an-

other reason. The collective bargaining agreement, and
the agreed interpretations thereof, which governed
plaintiff's employment, require employees who are dis-

satisfied with the decision of their Superintendent on

any claim respecting employment to notify him of

their intention to appeal to the General Manager or

his representative. This plaintiff failed to do."

A second case in the same District Court, also involving

the same agreement u})on which the present suit is based,

was Wallace v. Southern Pac. Co., 106 F.Supp. 742 (X.D.
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Cal., 1951). In its published findings of fact and conclusions

of law, the Court referred to Article 58 (c) of the agree-

ment, and the interpretation thereof, and the failure of the

employee plaintiff to comply with the re(iuirements stated

therein. In Conclusion of Law No. -1- the Court said (106 F.

Supp., J). 745)

:

"ComiDliance by plaintiff with the provisions of Ar-

ticle 58 (as modified by the Agreed-to Interpretation) of

the applicable collective bargaining agreement was a

condition precedent to the assertion by him of any

claim or grievance arising from his dismissal on Jan-

uary 23, 1946, or from the proceedings leading thereto.

Plaintiff having failed to comply with such provisions

is barred from asserting any such grievance, i.e.,

claim that he was discharged in violation of the terms

of the collective bargaining agreement; and any and

all rights or claims which he may have had as a result

of such dismissal expired and ceased to exist when
he failed to comply with such provisions. Plaintiff's

grievance was not presented within the time therein

provided."

Another case, involving again the same agreement, was

Willman v. Southern Pac. Co. (1948), U.S.D.C, N.D.Cal.

N.D., No. 5937. In that case the Court, speaking through

Judge Lemmon (now a member of this Court), rendered

judgment for defendant, and adopted the following as its

third conclusion of law

:

"3. Compliance by plaintiff with the provisions of

Article 58 (as modified by the Agreed-to Interpreta-

tion) of the applicable collective bargaining agreement

was a condition x)recedent to the assertion by him of

any rights arising from his dismissal on June 21, 1946,

or from the proceedings leading thereto. Plaintiff

having failed to comply with such provisions is barred

from asserting an}^ grievance, i.e., claim that he was
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discharged in violation of tlie terms of the collective

bargaining agreement, and any and all rights which he

may have had as a result of such dismissal expired

and ceased to exist when he failed to comply with

such provisions. That plaintiff's grievance was not

presented within the time therein provided."

It will 1)6 noted that the Court's conclusion in the later

Wallace case was practically identical with the correspond-

ing conclusion in the Willman case.

Other recent cases in point, decided in the District

Courts in this Circuit, include

:

Duminie v. Southern Pac. Co. (Jan. 19, 1953),

U.S.D.C, N.D.Cal.S.D., No. 30483-Civ.

;

Lawrey v. Southern Pac. Co. (Jan. 2-4, 1953), U.S.

D.C., Dist. of Oregon, Civ. No. 6451

;

Poe V. Southern Pac. Co. (March 3, 1955), U.S.D.C,

Nevada, No. 1105

;

Taylor v. Southern Pac. Co. (June 8, 1955), U.S.D.C,

N.D.Cal.S.D., No. 31812-Civ.

In the Duminie case, the Court said

:

"Although plaintiff claims the benefits of one or the

other of two collective bargaining agreements, he can

not recover thereunder in any event, because of his

complete failure to prove compliance with the proce-

dural provisions and express time limitations set forth

therein, which x^rovisions are conditions precedent to

the assertion of a claim of violation of the agreement

;

and any and all rights or claims which he may have

had as a result of such asserted violation ceased to

exist when he failed to present his grievance or claim

in accordance with said provisions."

In the Lawrey case, the District Court for Oregon said:

''Plaintiff may not assert any rights under the con-

tract between defendant and the Railwav Patrolmen's
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Union wlien plaintiff has not complied with the time

limitation set forth in the grievance procedure of the

contract."

In the Poe case, the District Court for Nevada entered

summary judgment for the defendant, making findings as

follows

:

"7. No grievance or claim asserting that plaintiff's

dismissal was improper, or in violation of the agreement

aforesaid, or that plaintiff was not at fault in respect

to said violations of rules and instructions, Avas filed by
plaintiff in writing within the sixty days next following

December 17, 1951, or at any other time, at all, as

required by Article 25, Section -4 (a) of the applicable

agreement. Specific compliance with the successive

steps set out in the agreement is an essential condition

precedent to the prosecution of plaintiff's cause of

action.

* TP
* * * * w

10. Plaintiff failed to institute any proceedings at

all before the National Railroad Adjustment Board re-

lating to or including the claim of agreement violation

upon which this action is predicated. Plaintiff likewise

failed to institute any action or proceeding based upon

said claim of agreement violation, in any court or

tribunal having jurisdiction, within six months next

following either December 17, 1951, or December 5,

1952, or February 10, 1953, or at all until the filing

of this action on August 25, 1953. Said claim, or any

action based thereon, is and are wholly barred by vir-

tue of the provisions of Article 25, Section 4(c) of said

agreement."

In the Taylor case, the Court, in entering judgment for

the defendant, adopted the following as its Conclusion of

Law No. 8:

"8. Plaintiff cannot recover under the applicable

collective bargaining agreement, because of his com-
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plete failure to comply with tlie successive steps set

out in Article 67 of the Agreement covering conductors,

which were essential conditions precedent to the cre-

ation and maintenance of his cause of action."

If any doubt still existed as to the principle that an

employee who brings an action for unlawful discharge,

predicated upon a collective agreement, must show compli-

ance with the terms of that agreement, that doubt was set

at rest l)y the decision of the Supreme Court in Transconti-

nental d Western Air, Inc., v. Koppal, 345 U.S. 653 (June 1,

1953). In that case the Supreme Court cited with ajjproval

the decisions in Harrison v. Pullman Co., 68 F.2d 826 (C.A.

8, 1934), and Reed v. St. Louis S. W. R. Co., 95 S.W.2d 887

(Mo. App., 1936). In each of the cited cases, suits by employ-

ees for unlawful discharge were dismissed, it having been

shown that neither of the emjiloyee plaintiffs had complied

with the provisions governing the handling of such claims,

as set forth in the applicable agreements. The Supreme

Court accordingly held that since the law of Missouri re-

quired an employee to exhaust the administrative remedies

under his employment contract, in order to sustain his cause

of action, and it appeared that he had failed to do so, the

judgment of the District Court dismissing his complaint

must be affirmed. Specifically, the Court said (345 U.S.,

p. 662)

:

"* * * Here respondent [the employee] was employed

by a carri'er subject to * * * the Railway Labor Act,

and his employment contract contained many adminis-

trative steps for his relief, all of which were consistent

with that Act. Accordingly, while he was free to resort

to the courts for relief, he was there required by the law

of Missouri to show that he had exhausted the very

administrative procedure contemplated by the Railway

Labor Act. In the instant case, he was not able to do so

and his complaint was properly dismissed."
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Of interest also, as indicating the present state of the

law of California in respect to this question, is the decision

of the District Court of Appeal for the Second District

in Coue v. Union Oil Co., 129 A.C.A. 648, 277 P.2d 464 (Dec.

15, 1954). This was a suit by an employee, leased upon an

alleged failure of the defendant employer to comply with the

terms of a collective bargaining agreement; and it was

made to appear, by the affidavit tiled hj the defendant in

support of its motion for summary judgment, that the

plaintiff had initiated a grievance, identical in terms with

the subject-matter of her complaint, and had pursued the

grievance procedure provided for in the agreement,

through six of the seven steps therein required. She had

failed, however, to comply with the seventh step: namely,

the timely initiation of arbitration proceedings leading

to final adjudication. In that case (as in the case at bar),

defendant's affidavit in support of its motion was not

challenged or controverted. The trial court was therefore

entitled to accept as true the facts therein stated, to the

extent that the person making the affidavit was competent

to testify.

The District Court of Appeal held that the trial court

had not erred in granting the motion for sunnuary judg-

ment, saying (129 A.C.A., p. 653)

:

a* * * Plaintiff, and the union as her collective

bargaining agent, have admittedly failed to complete

and exhaust such grievance and arbitration proce-

dures. She is therefore precluded from maintaining

the present action. It is the general rule that a party

to a collective bargaining contract which provides griev-

ance and arbitration machinery for the settlement of

disputes within the scope of such contract must ex-

haust these internal remedies before resorting to the

courts in the absence of facts which would excuse him

from pursuing such remedies."
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The basic principle upon which appellees rely is in fact

widely recognized. In addition to the cases cited above,

the following also are closely in jioint

:

Atlantic Coast Line R. Co. v. Pope, 119 F.2d 39 (C.

C.A. 4, 1941);

Davis V. Union Pac. R. Co. (1952), U.S.D.C, Dist. of

Nebraska, Omaha Div., Civ. No. 86-50, 21 C.C.H.

LaborCases, Par. 66,834;

United R. Workers v. Atchison, T. S S.F.Ry. Co.,

89 F.Supp. Qm (U.S.D.C. 111., 1950)

;

Youmans v. Charleston <& W.C.Ry. Co., 175 S.C. 99,

178S.E. 671 (1935);

McGlohn V. Gulf S S.I.R., 179 Miss. 396, 174 So. 250

(1937)

;

Division of Labor Laiv Enforcement, Dept. of In-

dustrial Relations, State of California, v. Pacific

Elec. Ry. Co. (1952), Superior Court of California,

Appellate Dept., L. A. County, No. Civ. A-7962;

22 C.C.H. Lab.Cases, Par. 67,244

;

Croiv v. Southern Ry. Co., m Ga.Ap. 608, 18 S.E.2d

690 (1942)

;

Hornsby v. Sontlwrn Ry. Co., 70 Ga.Ap, 467, 28

S.E.2d 542 (1944).

In his brief (at p. 12) appellant concedes that this Court

in Barker u. Southern Pac. Co., supra, has held ''that

administrative remedies must be exhausted prior to re-

course to the courts"; but argues in effect that this rule

(of the necessity of compliance with the contract in suit)

applies only to the administrative remedies set up in the

contract, and not to the subsecpient step of resorting to

suit within the time-limit provided l)y the contract. In

other words, appellant contends that he has "exhausted"
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the ^^administrative remedies" required by liis contract,

in progressing his claim for reinstatement (with pay for

time lost) up to and including the final denial by the high-

est officer designated to handle such claims ; that by reason

of such compliance, he is excused from further compliance

with the remaining requirement of the same article and

section of the contract, requiring that a suit be commenced

within one year from final decision. This is because, so

appellant sa^'S, the filing of suit is not an administrative

remed}^, there being no administrative steps to be taken

by appellant after the highest officer's final decision.

Further to support his argument, appellant also says,

in effect, that the decision by Assistant General Manager

Hughes dated September 5, 1950, and which appellant

himself has treated as final, was not in fact a decision by

the highest officer of the Company designated to handle

time claims; and that therefore, presumably, the one-year

period never started to run. No attempt is made to explain

how a decision by the Company's officer can be a final

decision closing out the administrative process, and per-

mitting the filing of suit, and at the same time not a final

decision sufficient to start the running of the one-year

period. The question presented by appellant's reliance upon

the phrase "time claims" is discussed in more detail in the

next subdivision of this argument.

As stated, appellant cites no authority for his apparent

argument that compliance with the one-year period for

the filing of suit is excluded from the general scope of

the cited decisions, upholding the principle that an em-

ployee who sues in California upon a collective agreement

must show that he has complied with all of tlie necessary

steps provided for in the agreement as })reliminaries to

suit. We are confident that no such authoritv is available.

I
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Certainly the one-year time-limit for tlie filing of suit is

just as much an essential and integral jjart of the contract,

as are any other of the time-limits provided in the same
contract. Compliance with these other limitations was held

to be necessary in the Buherl, Wallace and Willman cases,

cited above.

No persuasive reason is suggested by appellant why a

distinction should be made. There are, however, both per-

suasive reasons, and controlling authority, for concluding

that each and all of these time-limits should be considered

as coming within the same general principle. From this

standpoint, the instant case is on all fours with Gijford

V. Travelers Protective Ass'71, 153 F.2d 209 (C.A. 9, 19-tG).

This was a suit upon an insurance contract, which con-

tained a provision to the effect that if the insurer declined

a claim, the period for commencement of suit should be

limited to six months from the date of such declination.

The defendant insurer moved for summary judgment, upon

the ground that the six-month limitation had not been

complied with. This motion w^as sustained by District

Judge Goodman of the District Court for the Northern

District of California. Upon appeal by the claimant, this

Court said (153 F.2d, p. 211)

:

"In this case the trial court determined upon the

record before it that the plaintiif 's suit had been barred

by the running of the period of limitations stipulated

in the insurance contract, and that there was no genuine

issue of any material fact to be determined. There is

nothing before this court to justify a reversal of that

judgment. Indeed, the trial court delayed its final judg-

ment to give plaintiff an opportunity 'to plead by way
of replication an}^ pertinent facts in avoidance of the

time limitation.' By failing to avail himself of this

opportunity, plaintiff in effect admitted the facts al-
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niary judgment and left the trial court no alternative.

[Citing cases.]"

In liolding that the time limit provided by the contract

was valid and enforceable against the claimant, this Court

said further (at p. 211)

:

"The certificate of insurance under which appellant

claims his rights as beneficiary provided that the Con-

stitution and By-Laws shall constitute the agreement

between the member and the association, shall govern

the payment of benefits, and 'shall bind said member
and his beneficiary or beneficiaries.' How can appellant

hope to avoid his responsibilities which are imposed

by the same agreement which assures the benefits he

seeks in this action

!

That an insurer may limit by contract the time within

which suit may be brought on the policy has been settled

in this jurisdiction (Tebbets v. Fidelity & Casualty Co.,

155 Cal. 137, 138, 99 P. 501) and by the Supreme Court

of the United States. Riddlesbarger v. Hartford Ins.

Co., 7-1 U.S. 386, 19 L.Ed. 257. Under the California

law, a contract may fix the time within which a suit

may be brought, whether it be a shorter or longer

period than that of the Statute."

The conclusions of this Court in the Gifford case com-

pletely dispose of any suggestion by ai:)pellant that he may

avoid the one-year period of limitation upon the ground

that technically the filing of suit is not one of the "so-called

administrative remedies" provided in the contract. The

appellant in the cited case adopted exactly tliat i)osition;

for he alleged, and it was not denied, that he had given

due notice to the insurer, as required by the contract, and

had been refused payment (thus establishing his compli-

ance with the "adiuinistrative" provisions), but claimed
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that the tiine-limitation upon the tiling of suit did not apiDly.

Furthermore, tlie broad principle of the Koppal and

Barker eases, the numerous decisions of the District

Courts of this Circuit, and the other courts which have

either anticipated or followed those decisions, requires

that the one-year limitation be given effect in the present

case. As we read the Barker case, and the Wallace case

which this Court cited therein with apparent approval,

the Court was persuaded to its decision upholding the

time-limitation in the contarct there in suit, not solely

because the giving of the notice therein referred to was a

part of the administrative procedure, but because the

contract requirement was reasonable, and the aggrieved

employee was able readily to comply and should have

complied. In short, the provision there sustained was a

part of the entire body of the contract upon which the

claimant relied, and with which he nuist comply in order

to maintain his action. It was immaterial whether such

failure occurred at an initial stage, as in the Barker case

(immediately after discharge), or during the course of the

handling leading to iinal decision by the delegated highest

officer (as in the Wallace, Willman and Bnherl cases), or

at the final stage after the intervening procedure had been

carried out, as in Cone v. Union Oil Co., the Gifford case,

and the present case. The essential ^o'u\\ is that in all these

cases the contracts in suit provided remedies which the

claimants were able to pursue to final adjudication by

competent tribunals, provided only that in so doing they

exercised reasonable diligence, and asserted their claims

at successive stages in accordance with the specific time-

limits provided in the contracts.

We therefore ask the Court to conclude that since it

appears without dispute, and indeed is openly admitted.
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that appellant did not commence his action within one

year from the date of the final decision denying his claim,

rendered by the highest officer of the Company to whom
the claim had been duly progressed and presented, the

action is wholly barred by the express terms of Item G

of Section (c) of Article 58 of the agreement upon which

the suit is based.

2. THE DiSTRICT COURT DID NOT UNDERTAKE TO DETERMINE WHETHER
APPELLANT'S CLAIM HERE IN SUIT WAS OR WAS NOT A "TIME CLAIM".
AS THAT TERM IS USED IN THE AGREEMENT. SUCH DETERMINATION
WAS NEITHER NECESSARY, NOR EVEN MATERIAL, TO THE JUDGMENT
APPEALED FROM.

We now address our discussion to that portion of appel-

lant's argument (his brief, pp. 13-14) in which he refers

to the use of the term "time claims", in the text of Item 6

of Section (c) of Article 58 (quoted at R. 20-21).

As already noted, it is apparently appellant's position

that the final decision of Assistant General Manager

Hughes, dated September 5, 1950 (R. 28-29), was not a

decision by the highest officer designated by the carrier to

handle time claims; or, in the alternative (his brief, pp.

7-8), that the one-year limitation in Item (J applies only to

"time claims", and therefore does not apply to a^jpellant's

present claim.

Appellant ax)pears also to argue that when the District

Court held that the one-year time-limit is applicable to his

claim, it necessarily undertook to interpret the phrase

"time claims"; and that in so doing the Court decided an

issue of fact, concerning which no evidence was offered or

,

received. It is asserted that this factual determination was

essential and material to the granting of the summary

judgment, and that the District Court's was therefore

erroneous.

There is no basis for either or any of the contentions

thus advanced or suggested by appellant. It was not neces-
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sary for tlie District Court to determine whether appel-

lant's claim was a "time claim"; and it is (piite clear that

no such determination was made. (In passing, it may be

remarked that the demand, as originally presented by

appellant through his local chairman and subsec{uently

progressed to the Assistant General Manager by his gen-

eral chairman, was "for reinstatement with seniority unim-

paired, and claun for compensation for time lost as a result

of his dismissal from the service" (R. 27). As set forth in

the complaint (R. 10), the claim was for lost wages for an

indefinite period of time, and for the value of certain other

alleged benefits, all interwoven witli the wage-claim ; the

demand for reinstatement having been abandoned.)

In the first place, as emphasized before, appellant's

demand, throughout its handling with the Company's offi-

cers, was treated as a claim or grievance coming within the

scope of Article 58. That article is headed: "Limitation in

Presenting Grievances" (R. 20). In the Wallace and Will-

nian cases, the term "grievance" is used interchangeably

with the word "claim"; and compare, also, the Cone and

Poe cases. It is affirmatively shown, without any challenge

(R. 21), that Assistant General ]\ranager Hughes, who

made the decision of September 5, 1950, was "designated

as the highest officer to handle disputes falling within the

purview of Article 58". In his brief (at p. G), appellant

asserts that this was the fact, and relies upon the passage

above quoted from the Eyler affidavit. Thus it is apparent

that whether or not appellant's demand is a "time claim",

within the meaning of that phrase as used in Item G,

Assistant General Manager Hughes was the highest officer

delegated by the Company to handle time claims and all

other claims (if any) coming within the purview of Article

58, and that his decision dated September 5, 1950, was a



22

final decision by the highest officer designated to handle

such time claims.

Appellant's attempt to confine the one-year limitation

to time claims is completely unsupported, in view of the

language of Item 6. The only mention of time claims in the

item is in connection with the phrase "highest officer desig-

nated by the carrier". It is apparent that the entire phrase,

"highest officer designated by the carrier to handle time

claims", is not a limitation upon the powers of that officer,

or the scojje of his handling, but merely an identification

of the particular officer who may make the final decision

on behalf of the carrier. The judges of this Court, like the

judges of the District Court, are well aw^are, and indeed

may take judicial notice, of the fact that many types of

claims are made by individuals against a large railroad

company. These may and do include: (1) claims for dam-

age to freight; (2) claims for overcharges, i.e., that the

Company has collected more than the proper transporta-

tion charges; (3) claims for personal injury made by em-

ployees, passengers, and members of the public; (4) claims

for additional wage payments; (5) claims for additional

vacation allowances; (6) claims for infringement of patent

rights; and, occasionally, (7) claims for trespass or in-

fringement upon real property rights. Each of these sev-

eral types of claims usually falls within the jurisdiction

of a separate department, and is finally passed upon by an

officer of that department duly delegated to perform that

function. The obvious and necessary purpose of identifying

the officer having final jurisdiction to pass upon time claims

was to distinguish him from other officers of the Company

having ecpally final jurisdiction with respect to the various

other types of claims confronting the Company.
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There is no support at all for the suggestion that the

highest officer designated to handle time claims may not or

cannot pass upon any other type of claim coming within

the purview of Article 58. It is of particular significance

that neither appellant, nor tlie officers of the Trainmen's

Brotherhood who represented him in the handling up to

and including the Assistant General Manager, had any

question in their minds but that appellant's claim, wiiether

or not it was a "time claim", was within the class of claims

properly to be presented to, and finally passed upon by, the

Assistant General Manager who rendered the decision of

September 5, 1950.

Appellant suggests that there is no evidence to support

the conclusion that Mr. Hughes, the Assistant General Man-

ager, was the highest officer designated by the carrier to

handle time claims, and asserts that the so-called ''interpre-

tation" in the concluding paragraph of the Eyler affidavit

(R. 22) was "admittedly inadmissible". Appellees have

never admitted that the Eyler "interpretation" was "inad-

missible", as contended hj appellant ; at most, they have

only agreed with the comment that the paragraph thereof

reproduced at R. 22, which undertakes to describe the appli-

cation of Item 6, might for the purposes of this case be

regarded as surplusage, if such should be necessary in order

to avoid any suggestion of a factual issue. However, appel-

lees consider that this paragraph is nothing more than a

statement of the correct and consistently observed applica-

tion of the language in question, rather than an expression

of opinion. The statement is certainly not incompetent, for

Mr. Eyler is shown by the first and second paragraphs of

his affidavit (R. 18) to be fully qualified to testify respect-

ing this subject-matter.
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Furthermore, appellant is in no position to challenge the

Eyler statement at R. 22, because he has never undertaken

to file any opposing affidavit, although afforded at least two

opportunities to do so. Appellant is in the same position

as the plaintiff-appellant in the Gifford case, supra (153

F.2d 209), in which this Court said, in language already

quoted

:

u* * * gy failing to avail himself of this opportunity,

plaintiff in effect admitted the facts alleged in the

affidavit supporting the motion for sununary judgment

and left the trial court no alternative, [Citing cases,]

Where a defendant presents evidence on which it would

be entitled to a directed verdict if believed and which

the plaintiff does not discredit as dishonest, it rests on

the plaintiff, in opposing defendant's motion for sum-

mary judgment, at least to specify some opposing evi-

dence which it can adduce and which will change the

result. [ Citation, ]

"

While the statement in the Eyler affidavit witli respect to

the correct application of Item 6 was both competent and

material, it was not necessary to an interpretation of that

item by the District Court, The language in (juestion is

plain, easily understood, and not at all ambiguous or uncer-

tain, or of such technical character as to require the aid of

expert evidence. In these circumstances, the interpretation

to be given to the section, or any portion thereof, presents

solely a question of law, to be decided by the trial court.

3 Williston on Contracts, Sect. 616 : 53 Amer. Juris., Sect.

266, and cases cited; 11 C.J.8., Contracts", Sect. 616;

Kress v. Fisher, 65 P.2d 682, 683 (C.A. 4, 1933); U. 8. v.

Lundstro7n, 139 F.2d 792, 795 (C.A. 9, 1943) ; Bloore v. 8cott,

etc., Co., 178 F.2d 3, 5 (C,A. 2, 1949); Tohin Quarries v.

Central Nebraska District, 64 F. Supp. 200, 210-211
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(U.S.D.C, Xebr., 194G; affirmed, 157 F.2d 483), and cases

cited.

In this section of his argiunent (his brief, pp. 13-14)

appellant also asserts that the District Court erred in fail-

ing to make findings of fact and conclusions of law in con-

nection with the summary judgment herein, and cites Winter

Pari- Tel. Co. v. Southern Bell Tel. d Tel. Co., 181 F.2d 341

(C.A. 5, 1950), The general rule has long been recognized

that the Court need not make findings of fact and conclusions

of law where sununary judgment is rendered under Rule

56; although of course the court ynay do so, at its option,

or if requested. Linclsey r. Leavy, 149 F.2d 899 (C.A, 9,

1945) ; United States v. Board of Corners, 53 F. Supp. 395

(D.C. Wyo., 1943); Pen-Ken Oil S Gas Corp. v. Warfield

Natural Gas Co., 2 F.R.D. 355 (D.C. Ky., 1942) ; Dulansky

V. loiva-Illinois Gas d Elec. Co., 191 F.2d 881 (C.A. 8, 1951)

;

Simpson Bros. v. District of Columbia, 179 F.2d 430 (C.A.

D.C, 1949) ; Bnrnliam Chemical Co. v. Borax Consolidated,

170 F.2d 569 (C.A. 9, 1948). Indeed, Eule 52(a) of the Rules

of Civil Procedure was amended in 1946 to include the fol-

lowing specific pro\T^sion

:

"Findings of fact and conclusions of law are un-

necessary on decisions of motions under Rules 12 or

56 or any other motion except as provided in Rule

41(b)."

It is true that the Winter Pari- case, supra, appears to

present an exception to the general rule : but a study of the

opinion indicates that the Court was confronted yviih a

special situation, invohang a series of rather complicated

questions. The opinion recites six such questions, as to

which, as the Court said, a satisfactory solution of the case

necessarily involved the drawing of factual deductions. In

the case at bar, no corresponding situation is shown. In-
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stead, as appellant correctly indicates (brief, pp. 13-14)

here there is "no material dispute" as to the actuality of

the facts ; and appellant does not contend, or even seriously

suggest, that inconsistent hypotheses might reasonably be

drawn from the unchallenged facts. It follows that the Dis-

trict ourt did not err in following the general rule.

This Court should conclude that it was unnecessary for

the District Court to determine, and it did not undertake to

determine, whether the appellant's claim here in suit was or

was not a ''time claim"; and further, that if such deter-

mination was in any respect material to the disposition of

this cause by summary judgment, the District Court was

competent to make such determination as a matter of law,

no factual question being involved.

B. In the circumstances here disclosed, the District Court did

not commit preiudicia! error in granting appellees' second

motion for summary judgmen)-, notwithstanding that their

earlier motion had been denied.

1. THE GRANTING OF IKE SECOND MOTtON WAS NOT BARRED BY THE
FACT THAT THE EARLIER MOTION HAD BEEN DENIED.

An order denying a motion for summary judgment is in-

terlocutory in character, and not res judicata. Eraser v.

Doing, 130 F.2d 617 (1942); Kliaguine v. Jerome, 91 F.

Supp. 809 (D.C.E.D.N.Y., 1950), 6 Moore's Federal Practice,

2nd Ed., 2099. The District Court had power, at any time

prior to entry of final judgment, to reconsider any action

previously taken, and to reopen any part of the case. Mar-

coni Wireless Co. v. U. S., 320 U.S. 1, 47 (1942) ; Simmons

Co. V. GrierBros. Co., 258 U.S. 82, 88 (1921).

The cases cited by appellant (his brief, p. 9) do not deal

with the question whether a District Court has power to

reconsider its prior interlocutory ruling. In Collord v. Re-

construction Einance Corp., 103 F. Supp. 794 (U.S.D.C.W.D.
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Pa., 1952), the question was as to the effect of the denial

of a prior motion to dismiss upon a subsequent motion for

summary judgment. The Court held that it would not

exercise its discretionary power to re-examine the earlier

ruling; saying (at p. 795)

:

"However, this difference (between the tests on motion

to dismiss and on motion for summary judgment)

neither authorizes nor requires a re-examination of

Judge Marsh's decision."

It is apparent that in the CoUord case no good reason was

shown to Avarrant reconsideration; whereas, in the instant

case the District Court was faced with an intervening con-

trolling decision, clearly opposed in principle to the earlier

ruling.

Similarly, in Garden City Cha^nher of Commerce,. Inc. v.

Wagner, 104 F. Supp. 235 (U.S.D.C.E.D.N.Y., 1952), the

Court said (p. 236) :

"The law of the case has been settled and no occasion

is presented for going over the same ground a second

time."

Here the "law" of the case" (if the earlier ruling be so re-

garded) was not "settled" until the Barker decision, ren-

dered after the first ruling was made, and w^as then settled

in a manner wholly inconsistent with that ruling.

The District Court has broad discretion with respect to

motions for smnmary judgment. In 6 Moore's Federal Prac-

tice, 2nd Ed., at page 2045, it is said that a trial court, "when

it has denied an earlier motion, may permit a subsequent

ynotion ivhere good cause is shown in support of the re-

newed motion." At page 2099, the same authority states

further

:

"And if good reason is shown why the prior ruling-

is no longer applicable or for some other reason should
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be departed from, the court can and should entertain

a renewed motion for sunmiary judgment in the inter-

est of effective judicial administration."

In the present case the "good reason" why the "prior

ruling should be departed from" was afforded by this

Court's intervening decision in the Barker case. While that

decision did not "change the law" applicable to cases of this

type, and was not held by the District Court to have done

so (as appellant seems to believe: his brief, p. 10), it obvi-

ously operated to clarify the law in this circuit, and in par-

ticular to provide a controlling statement of the essential

principle, which the District Courts were bound to follow.

Since Barker was clearly inconsistent with the i)rior ruling

in the present case, there was not only "good reason",

but in fact the best of reasons, why the motion should be

renewed so that the prior ruling might be corrected.

The Barker decision was indeed the first appellate deci-

sion by any Court, in which the principle enunciated by the

Supreme Court in the Koppal case, {Transcontinental &
Western Air, Inc. v. Koppal, 345 U.S. 653) was con-

sidered and applied. Prior to Barker, there had been a

number of lower court decisions, including that of the Court

of Appeals in the Koppal case (119 F.2d 117, C.A. 8, 1952)

in which a contrary rule had prevailed; e.g., Moore v.

Illinois Central R. Co., 180 Miss. 276, 176 So. 593, 24 F.

Supp. 731, 112 F.2d 959, 136 F.2d 412; Texas S N. 0. R.

Co. V. McComh, 143 Tex. 257, 183 S.W. 2d 716. The Moore

case had been often cited in support of the contention that

even though the employment contract conforms to the policy

of the Railway Labor Act, in providing a procedure for

handling grievances, an employee need not comply with

the procedure in the contract if he elects to sue upon the

contract in court. This misconception was eliminated by
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the Supreme Court m the Koppal case. Thereafter, this

Court, in the Barker case, held that the law of California

requires that a dismissed employee, who sues in this state

upon a collective bargaining contract, nuist show that he

has complied with the contract provisions relating to the

handling of his claim.

In this state of the case, it was not only appropriate that

appellees should renew their motion for sunmiary judg-

ment; in a broad sense, it was their obligation to do so.

If they had failed, they and their counsel might properly

have been criticized for allowing a case to remain on the

trial calendar, and perhaps go to actual trial, when clearly

that case could and should be disposed of by summary
procedure. In any event, it is certain that the District

Court did not lack judicial power to reconsider and correct

its prior ruling, and that in so doing, it did not exceed the

bounds of judicial discretion. In fact, the District Court

was in duty bound to recognize the principle then recently

declared by this Court in Barker, and to render summary

judgment for appellees accordingly.

2. EVEN ASSUMING. FOR THE SAKE OF ARGUMENT. THAT THE BETTER
PRACTICE WOULD HAVE BEEN TO HAVE DENIED APPELLEES' SECOND
MOTION. IT IS NEVERTHELESS APPARENT THAT THE GRANTING OF
SAID MOTION V\^AS. AT MOST, HARMLESS ERROR.

Although, as above indicated, appellant asserts as one of

his principal specifications of error that the District Court

should not have considered or granted appellees' second

motion for summary judgment, and argues at length in

support of that general proposition (brief, pp. 8-10), he

nowhere asserts or shows that the alleged error actually

operated to his prejudice. In fact, the so-called error was

completely harmless, since it did not result in any disposi-

tion of the case other than would have occurred if the
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motion had been denied. It follows that the supposed error

affords no ground for the reversal of the judgment.

It has been shown, both in the foregoing discussion and

by reference to appellant's brief (pp. 12-13), that there is

no substantial dispute as to the essential facts bearing

upon appellant's ability to maintain this action. Appellant

has admitted that his claim of wrongful discharge and con-

sequent damages was handled by his representatives in

accordance with Article 58, and apparently concedes that

it was properly so handled. Indeed, appellant must agree

that his claim or grievance was mthin the provisions of

Article 58, and properly handled thereunder, if he is

to assert any cause of action at all. The Barker decision,

and the numerous other cases above cited, are ample

authority to support this conclusion.

As establishing further the lack of any conflict or dispute

as to the facts, it may be noted that none of the statements

in the Eyler affidavit have ever been challenged by appel-

lant; nor has he ever suggested that any additional facts

bearing upon the handling of his claim could or should be

brought to the attention of the Court.

The situation is thus that if the second motion had been

denied, and the case had thereafter gone to trial, appellant

could not possibly have shown that he had complied with

the one-year limitation. He could only have contended, as

he now does in his brief (at pp. 7-8), that because of certain

language in Item 6 of Article 58, the one-year limitation

was not applicable to his particular claim. That contention

would not present a question of fact, but solely and simply

a question of law : i.e., what shall be the construction given

to the plain and unambiguous language of the contract

provision in question? It is noteworthy that appellant has

cited no authorities to support his position that the inter-
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pretation and application of this simple agreement provi-

sion presents a question of fact. As we have sho^vn, the

uniform current of the controlling authorities is to the

contrary: compare the decision in the Tobin Quarries case,

supra (64 F. Supp. 200), and the authorities cited at pp.

210-211 of that opinion.

In these circumstances, there being no dispute as to any

material fact, and a recent controlling decision by this

Court upon the substantive legal issue presented, how can

it be reasonably argued that appellant has suffered preju-

dice because summary judgment was rendered against him

under Rule 56? If the case had gone to trial, appellant's

o^^^l evidence in chief would have unavoidably developed

exactly the same facts in resjject to the nature of his claim,

the handling thereof under Article 58, and the date and

content of the final decision of the Company's highest

officer, which were before the Court when the motion for

sununary judgment was granted. His evidence would also

develop his failure to bring his action within one year from

the date of that final decision. The position of the parties

would thus be the same as when the second motion w^as

granted. In the light of the Barker case, the trial court

would have been bound to grant a motion either to dismiss

under Rule 41(b), or for a directed verdict under Rule

50(a), whichever w^as appropriate; and judgment in favor

of appellees would have followed accordingly.

It should also be noted that if appellant is correct in his

contention that the one-year limitation, provided in Item 6,

does not apply to his action, he must equally agree that

the intermediate handling of his claim with the Company's

officers, which led up to the final decision of September 5,

1950, did not operate to toll the statute of limitations

otherwise applicable to his cause of action. Appellant was
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in fact dismissed from the Company's service by letter

dated December 2, 1949 (R. 23), which he acknowledged

in writing on December 3, 1949 (R. 24). In his reply appel-

lant admitted that he had been advised that he was "dis-

missed from the service of the Southern Pacific Co." Lest

there be any doubt on the matter, both of the Local Chair-

men who represented appellant also considered that he

had been dismissed on December 2, 1949 (see their succes-

sive letters dated December 3, 1949, R. 23-24, and April

19, 1950, R. 24-25). This was also the opinion of the General

Chairman of ajDpellant's organization. By letter dated May

24, 1950 (R. 27), the General Chairman referred to appel-

lant's "dismissal from the service, December 2, 1949, for

alleged violation of Rule G."

Unless appellant's claim was i)roperly within the scope

of Article 58, including Item 6, it was subject to the pro-

visions of the California statute of limitations applicable

to an action founded upon a contract in writing. Sections

335 and 337 of the California Code of Civil Procedure pro-

vide that the period for the commencement of such an

action shall be four years. In this case the four-year period

started to run on December 3, 1949, and expired on

December 2, 1953 ; whereas appellant's suit was not brought

until December 22, 1953.

It is submitted that appellant is in no position to assert

prejudicial error, because the District Court rendered the

same decision, upon motion for summary judgment, which

that Court would have been in duty bound to render upon

appropriate motion based upon the same undisputed facts,

in the event the case had been permitted to go to trial.
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CONCLUSION

This appeal is in fact nothing more than an attempt

to employ highly technical arguments in order to avoid

the application of the principle conclusively established by

the Koppal and Barker decisions.

It is significant that since 1950, there have been at least

eight cases, seven in the District Courts of this Circuit

and one in the California Superior Court, in which the

essential c{uestion was the same as in the case at bar. Six

of these cases were disposed of by summary judgments for

the defendants. Two went to trial, and upon the facts the

same results were reached. Decisions in other circuits and

other jurisdictions have followed the same principle. The

consistent course of the decisions in both the trial courts

and the appellate courts establishes that the appellants'

arguments in this case are untenable, and that the smnmary

judgment entered herein was the proper disposition of the

case. No useful pur})ose would be served ])y permitting tlie

case to go to trial for, upon the undisputed facts, it is clear

that appellant cannot recover, as a matter of law.

It follows that the judgment appealed from should be

affirmed.

Kespectfully submitted,

Burton Mason,

W. A. Gregory,

Attorneys for Appellees.

Dated at San Francisco, June 28, 1955.
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IN THE
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Norman Breeland,

Appellant,
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Southern Pacific Company,

and E. D. Moody,
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STATEMENT OF THE CASE.

The statement of the case as heretofore presented

in briefs by appellant and api)ellees is substantially

correct and no useful purpose could herein be served

by a repetition thereof save to reply to a new issue

raised by appellees in their statement of the case. At

page 3 of their brief, appellees state that while sum-

mary judgment was based on the failure of appellant

to comply with the agreement provisions, it also

appears that the action is barred by the expiration

of the four year limitation period of Section 337 of

the California Code of Civil Procedure.



It is elementary that the statute of Imiitatioiis does

not begin to run until a cause of action accrues. Un-

der the collective bargaining agreement at issue

herein, a discharged employee had certain administra-

tive steps to seek reinstatement including presenting

his grievance to the superintendent and then to the

general manager of the defendant carrier. As de-

cided in Wallace v. SoutJwrn Pac. Co., 106 F. Supp.

742; Biiberl v. Southern Pac. Co., 94 F. Supp. 11;

TraTiscontinental & Western Air, Inc. v. Koppal, 345

U.S. 653, and Barker v. Southern Pac. Co., 214 F. 2d

918, these admmistrative steps must be taken as a

condition precedent to recourse to the courts. It

therefore follows that until an employee has taken

these steps and been denied relief, he has no cause

of action on which to bring a suit at law and no

cause of action accrues until an adverse final de-

cision by the general manager's office. In the case

at bar, this occurred on September 5, 1950, when Mr.

H. R. Hughes made his decision denying plaintiff

reinstatement. The actionable breach occurred at this

time when defendants refused plaintiff reinstatement

and made his discharge final. Plaintiff commenced

his action on December 22, 1953 (R. 3, 13, 22), three

years, three and one-half months after the date of the

actionable breach, which is within the four year

limitation period imposed by Section 337(1) of the

California Code of Civil Procedure.



QUESTIONS PRESENTED.

Appellees in their brief (pp. 4, 5) contend the "spe-

cific questions" herein at issue are not as stated by

appellant in his brief (p. 4). The substitute ques-

tions proposed by appellees, however, affirmatiYely

state in a light favorable to appellees what the dis-

puted issues are. Question one avers that it affirma-

tively appears, and is not disputed, that appellant

has wholly failed to comply with an express pro-

vision of the collective bargaining relative to main-

taining an action for wrongful discharge. Ap])ellant

has vigorously contended that he has complied with

all the so-called administrative requirements of his

collective bargaining agreement prior to instituting

his action at law. The purpose of this appeal, is to

seek an appellate determination of the very issue

which appellees assert as imdisputed fact.

Question two affirmatively states that the provisions

of the collective bargaining agreement are clear and

unambiguous and the application thereof to the

parties herein undisputed. Here again, appellant has

contended and continues to contend that Article 58(c),

Item (6) of the collective bargaining agreement has

no application to appellant whose cause of action is

one in law for damages for wrongful discharge and

not a ''time" claim within the purview of that sec-

tion. Appellees have affirmatively stated as undis-

puted one of the major disputes herein.

Question three submitted by appellees asserts that

in the intervening period between appellees' first and

second motions for siunmary judginent a controlling

decision was rendered by this Court. The ''control-



ling decision" to which reference is made is Barker v.

Southern Pac. Co., 214 F. 2d 918, decided by District

Judge Goodman subsequent to denial of appellees'

first motion and a decision which in no Avay departs

from the rules of law announced in Wallace v. South-

em Pac. Co., 106 F. Supp. 742; Buberl v. Southern

Pac. Co., 94 F. Supp. 11; Transcontinental & West-

ern Air, Inc. v. Koppal, 345 U.S. 653 and a host of

other cases cited by appellees, the decisions of which

were all rendered prior to appellees moving for sum-

mary judgment in the first instance. It is of interest

to note that appellees are not consistent in their con-

tention that the case, as a decision subsequent to the

ruling on appellees' first motion for smnmary judg-

ment, is controlling by reason of being new law on

the subject matter herein. On page 9 and again at

page 17 of their brief appellees state that there are

numerous cases in the District Courts in this circuit

in which the same principles have been applied (em-

phasis added). It appears as well, as contended by

appellant, that if any doubt as to the principle set

forth in the Barker case existed, "that doubt was

set at rest by the decision of the Supreme Court in

Transcontinental <& Westeryi Air, Inc. v. Koppal, 345

U.S. 653 (June 1, 1953)". (Appellees' Brief, page

13.) The Koppal case, supra, was decided prior to

the first motion for summary judgment.

ARGUMENT.

Appellant has no argument with the general rule

expressed in the cases of Bar^ker v. Southern Pac.



Co., supra; Biiberl v. Southern Pac. Co., supra;

Transcontinental d Western Air, Inc. v. Koppal,

supra and others cited by appellees, that a party to a

collective bargaining contract which provides griev-

ance procedures for the settlement of disputes within

the scope of such contract must exhaust these ad-

ministrative or ''interval" remedies before resorting

to the courts.

In the cases cited by appellees, the failure of each

plaintiff was to comply with a procedural step pro-

vided within the contract. In Buberl v. Southern

Pac. Co., supra, the plaintiff failed to appeal to the

general manager. In Wallace v. Southern Pac. Co.,

supra, the plaintiff failed to present a grievance with-

in 60 days of dismissal. In Barker v. Soutliern Pac.

Co., supra, plaintiff failed to file a written notice for

a hearing within ten days of dismissal. In Cone v.

Union Oil Co., 129 A.C.A. 648, 277 P. 2d 464, plaintiff

completely neglected to initiate arbitration proceed-

ings as provided by the contract. In each of the cases

cited, the "administrative" or "procedural" or "in-

ternal" remedies for grievance provided for by the

agreement itself for settling disputes within the scope

of the agreement were not complied with.

I. THE ONE YEAR PROVISION OF ITEM 6 OF SECTION (c) OF
ARTICLE 58 OF THE COLLECTIVE BARGAINING AGREE-
MENT WAS NOT A PROCEDURAL STEP FOR ADJUSTING
GRIEVANCES WITHIN THE SCOPE OF THE AGREEMENT.

x\pY)ellees apparently concede that all the grievance

steps provided by Article 58 of the agreement herein



were taken, commencing with presentation of the

grievance or claim within ninety days of the date

of occurrence through presentation of the claim to

the superintendent within ninety days from the date

of the notice declining the claim, notification to the

superintendent of intention to appeal and finally

presentation within one year to the highest general

officer of the carrier designated to handle such claims

and cases. In short, all the administrative remedies

provided by the employment contract had been ex-

hausted. All the provisions for the "internal" han-

dling of appellant's claim had been complied with.

After adverse decision by the highest general officer

designated to handle such claims and cases, there was

no provision for any further appeals to any higher

person within the carrier organization.

The one year limitation provided by Item (6),

Section (c) of Article 58 (the non-applicability of

which is argued hereinafter) is not a grievance

remedy provided within the contract and the rulings

of the Barker, Wallace and Biiberl cases have no

application herein. If the language of the one year

period be applicable to appellant, and appellant con-

tends it is not, the legal question is not one of ex-

haustion of contractual administrative remedies, as

these have been complied with, but a question of

whether or not a collective bargaining agreement can

validly set up a limitation period for lawsuits brought

for the breach of the agreement, where that period

is one year as opposed to four years established by

statute.



Appellant cites Gifford v. Travelers Protective

Ass'n., 153 F. 2d 209 as authority that a collective

bargaining agreement may validly set forth a limita-

tion period considerably shorter than that provided

by statute for actions predicated upon breach of that

contract. In the Gifford case supra, the court found

that the trial court delayed its final judgment to give

the plaintiff an opportunity to ''plead by way of

replication any pertinent facts in avoidance of the

time limitation," and by plaintiff's failure to so do

he admitted the facts alleged and left the trial court

no alternative.

In the instant case, the trial court apparently held

that the appellant had not exhausted his administra-

tive remedies and therefore he was precluded from

prosecuting his claim.

II. THE DISTRICT COURT PERFORCE DETERMINED APPEL-
LANT'S CLAIM TO BE A TIME CLAIM WITHIN THE PRO-
VISIONS OF THE AGREEMENT. SUCH DETERMINATION
WAS NECESSARY TO APPLY THE ONE YEAR LIMITATION
TO APPELLANT'S CLAIM.

Appellees argue that the language of Item (6)

Section (c), Article 58 clearly designates that a one

year limitation period applies to all claims, griev-

ances or cases arising under the collective bargaining

agreement and that the phraseology of "highest of-

ficer designated by the carrier to handle time claims'^

merely identifies the officer who is empowered to

make a final decision in all cases, irrespective of the

type of claim, grievance or case that it may be. Ap-

pellees ask this court to take judicial notice that
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there are many types of claims by individuals against

a large railroad, both by employees and non-employees

(Appellees' Brief, page 22), and that each of these

several types of claims falls within the jurisdiction

of a separate department of the company wherein

it "is finally passed upon by an officer of that depart-

ment duly delegated to perform that fimction". Ap-

pellees further state the "obvious and necessary" pur-

pose of identifying the officer having final jurisdic-

tion to pass upon time claims was to distinguish him

from other officers of the company having final jur-

isdiction over other types of claims against the com-

pany. (Appellees' Brief, page 22.) This is precisely

what appellant contends and there appears to be a

happy agreement on this point. The only logical

reason for the wording of Item (6) is to designate

in which department claims must be further litigated

within a one year period and that department is the

one which handles time claims and time claims are

specifically the only claim on which proceedings must

be instituted within one year.

III. THE DECISION IN THE BARKER CASE DID NOT CHANGE
THE LAW AS IT EXISTED AT THE TIME THE FIRST
MOTION FOR SUMMARY JUDGMENT WAS DENIED.

Appellees contend the denial of the first motion

did not bar a second motion on the same grounds,

apparently on the basis that a good cause was shown

why the prior ruling was not ai)plicable. The good

reason is averred to be the Barker decision, which

appellees initially contend was clearly opposed in

principle to previous rulings (Appellees' Brief, page



27). Next aj^pellees state the Barker case merely

clarified existing law (Appellees' Brief, page 28).

However, it is admitted the Barker decision merely

enunciated the principle stated in the Koppal case

(Transcontinental & Western Air, Inc. v. Koppal,

supra) which was a Supreme Court decision rendered

prior to the first motion for summary judgment.

It is respectfully urged, as it has been consistently

urged by appellant, that the Barker case promulgated

no new rules of law which had not been set forth

prior to appellees' initial motion herein and there-

fore the denial of the motion worked as a bar to a

second motion on identical grounds.

IV. THE GRANTING OF SUMMARY JUDGMENT HEREIN
WAS NOT HARMLESS ERROR.

Appellees argiunent herein may be reduced to

simple terms. Appellees contend they would have

prevailed in any event, so what harm could possibly

be shown by appellant who just happened to be erro-

neously counted out at the initial stage of the legal

proceedings. With this self-assured position, appel-

lant is unable to agree. Contrary to appellees asser-

tions (Appellees' Brief, page 30) there is a substan-

tial issue herein as to whether or not appellant comes

within the limiting clause of the agreement which

purports to refer only to time claims. If it does

relate only to time claims as contended by appellant,

appellant has every right to litigate his cause of

action and a deprivation of that right could hardly

be teiTned "harmless error".
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The issue of the limitation period of four years

provided by Sections 335 and 337 of the California

Code of Civil Procedure has heretofore been treated

under appellant's statement of the case. It is simply

that appellant's cause of action at law did not accrue

until September 5, 1950, when reinstatement was re-

fused. The statute does not begin to run until a cause

be actionable. Prior to the September date, by reason

of his activity in pursuing his administrative rem-

edies, appellant could not bring a suit at law, and the

statutory limitation period obviously could not begin

to run.

CONCLUSION.

It is sincerely urged that the fact alone that several

recent actions for wrongful discharge have been dis-

posed of by judgment for defendants, either by way

of summary proceedings or trial, is not a good or legal

reason for denying relief to appellant. The issue

is whether or not appellant can legally proceed to

trial.

It is respectfully submitted that the judgment ap-

pealed from should be reversed and the cause re-

manded for trial.

Dated, Sacramento, California,

July 25, 1955.

Thomas C. Perkins,

'Attorney for Appellant.
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OPINION BELOW

The district court's Order for Findings and Judg-

ment (R. 107-115) is reported at 123 F. Supp. 554. Its

findings of fact and conclusions of law appear in the

record at pp. 126-143.

JURISDICTION

The jurisdiction of the district court was invoked

under the Act of August 15, 1894, 28 Stat. 305, as

amended, 25 U. S. C. sec. 345 (codified as to jurisdic-

tional provisions in 28 U. S. C. sec. 1353), and the

(1)



Declaratory Judgment Act, 28 U. S. C. sec. 2201. The

judgment appealed from was entered September 30,

1954 (R. 144-148). A motion to amend findings and

judgment was filed October 8, 1954 (R. 149-154), and

was acted upon on December 1, 1954 (R. 155-156).

Notice of appeal was filed by the Government on Decem-

ber 14, 1954 (R. 156-157).' The jurisdiction of this

Court rests on 28 U. S. C. sec. 1291.

QUESTIONS PRESENTED

Invoking the Act of August 15, 1894, as amended, and

the Declaratory Judgment Act, plaintiff Indians sought

an adjudication that they were entitled to trust patents

for lands which they had selected as allotments, the

Secretary of the Interior having issued trust patents

to other Indians for portions of the lands plaintiffs

had selected. They also sought declarations, inter alia,

that they w^ere entitled to the income from the lands they

had selected and that they were entitled to an equaliza-

tion of allotments and the apportionment of the tribal

waters. The district court affirmed the action of the

Secretary in the issuance of trust patents for those lands

as to which there were conflicting selections. But, al-

though the Secretary had neither received nor denied

any requests from plaintiffs for the equalization of al-

lotments, the apportionment of water or the payment

of the income derived from those portions of their selec-

tions as to which there were no conflicts, the district

court assimied jurisdiction to make declarations in these

^ The Government also filed a notice of appeal on November 29,

1954, but that appeal was dismissed on the ground that it was
prematurely filed while the motion to amend findings and judgment
was pending (R. 264-265). See Segundo v. United States, 221

F. 2d 296 (C.A. 9, 1955).



matters. On this appeal the following questions are

presented

:

1. Whether the district court had jurisdiction to

determine such collateral matters.

2. Whether, assuming the jurisdiction existed, the

district court erred in holding that plaintiffs were en-

titled to the income from the lands included in their

nonconflicting allotment selections from the dates of

their selections rather than from the dates of the is-

suance of trust patents.

3. Whether, assuming that jurisdiction existed, the

district court erred in holding that it was the duty of the

Secretary of the Interior and of the United States now
to apportion and allot the tribal waters among the indi-

vidual Indians.

STATUTES INVOLVED

1. The Act of August 15, 1894, 28 Stat. 286, 305, as

amended by the Act of February 6, 1901, 31 Stat. 760,

25 U. S. C. sec. 345, is as follows

:

All persons who are in whole or in part of Indian

blood or descent who are entitled to an allotment of

land under any law of Congress, or who claim to be

so entitled to land under any allotment Act or under

any grant made by Congress, or who claim to have

been unlawfully denied or excluded from any allot-

ment or any parcel of land to which they claim to

l)e lawfully entitled by virtue of any Act of Con-

gress, may commence and prosecute or defend any

action, suit, or proceeding in relation to their right

thereto in the proper district court of the United

States ; and said district courts are given jurisdic-
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tion to try and determine any action, suit, or pro-

ceeding arising within their respective jurisdic-

tions involving the right of any person, in whole

or in part of Indian blood or descent, to any allot-

ment of land under any law or treaty (and in said

suit the parties thereto shall be the claimant as

plaintiff and the United States as party defend-

ant) ;
and the judgment or decree of any such court

in favor of any claimant to an allotment of land

shall have the same effect, when i:)roperly certified

to the Secretary of the Interior, as if such allot-

ment had been allowed and approved by him. * * *.

2. The jurisdictional portions of the Act of August

15, 1894, are codified as follows in 28 U. S. C. sec.

1353 :

-

The district courts shall have original jurisdic-

tion of any civil action involving the right of any

person, in whole or in part of Indian blood or

descent, to any allotment of land under any Act of

Congress or treaty.

The judgment in favor of any claimant to an al-

lotment of land shall have the same effect, when
properly certified to the Secretary of the Interior,

as if such allotment had been allowed and approved

by him. * * *.

3. The Declaratory Judgment Act, 28 U. S. C. sec.

2201, provides

:

In a case of actual controversy within its juris-

diction, except wdth respect to Federal taxes, any

- For the sake of simplicity the Act of August 15, 1894, as

amended, 25 U.S.C. sec. 345, and the jurisdictional provisions as

codified in 28 U.S.C. sec. 1353, will be referred to in this brief as

the "1894 Act."



court of the United States, upon the filing of an ap-

propriate 23leading, may declare the rights and

other legal relations of any interested party seek-

ing such declaration, whether or not further relief

is or could he sought. Any such declaration shall

have the force and effect of a final judgment or

decree and shall be reviewable as such.

STATEMENT

This suit is a continuation of the litigation concerning

the allotting of lands on the Agua Caliente Indian

Eeservation in Palm Springs, California. The back-

ground for the suit may be summarized as follows

:

1. Historical Background of the Palm Springs

Beservation.—The Secretary of the Interior refused to

approve allotment selections made in 1927 by members
of the Agua Caliente Band, and upon suit by 18 mem-
bers of the band his action was upheld. St. Marie v.

United States, 24 F. Supp. 237 (S. D. Cal., 1938), af-

firmed 108 F. 2d 876 (C. A. 9, 1940), certiorari denied

because petition filed out of time, 311 U. S. 652 (1940).

Thereupon, Lee Arenas, who had not been involved in

the St. Marie litigation, filed an action to establish his

right to an allotment. After the Supreme Court had

reversed a summary judgment in favor of the United

States (Arenas v. United States, 322 U. S. 419 (1944)),

Lee Arenas was determined to be entitled to a trust pat-

ent allotment as selected by him in 1927. Arenas v.

United States, 60 F. Supp. 411 (S. D. CaL, 1945), af-

firmed as modified, 158 F. 2d 730 (C. A. 9, 1946), cer-

tiorari denied, 331 U. S. 842 (1947). At the same time

it was held that the *S'i^. Marie litigation was res ad-

judicata as to the rights of its participants to allotments

pursuant to their 1927 selections. Hatchitt v. United

States, 158 F. 2d 754 (C. A. 9, 1946).
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2. The Aflmhiistrative Allotment of the Reservation.

—On April 8, 1948, the Secretary of the Interior di-

rected the Commissioner of Indian Affairs to proceed

with the allotment of the Agua Caliente Reservation

and, in so doing, to prepare two allotment schedules:

the first to include Indians listed on the 1927 schedule

who were not parties to the St. Marie litigation, and the

second to include all other living, duly enrolled mem-

bers of the band, including the St. Marie group (R. 126,

194-196). A special allotting agent was appointed on

July 21, 1948, but no instructions were given to him

until September 24, 1948 (R. 127, 208-211). These in-

structions, issued by the Commissioner of Indian Af-

fairs and approved by the Secretary of the Interior,

provided that the allotting agent should follow the di-

rections issued by the Secretary in the preceding April

and that the allotments should be in the same acreages

as those on the 1927 schedule, i. e., an "A" selection of

a two-acre town lot or business site, a "B" selection of

five acres of irrigable land, and a "C" selection of 40

acres of so-called nonirrigable or grazing land (R. 127-

128, 205, 210). The instructions also authorized the

allotting agent to reserve from allotment certain ceme-

tery sites and ten acres on which the famous hot springs

are located, but cautioned him that he should exercise

great care in reserving from allotment, as he had sug-

gested, lands in Andreas Canyon (the source of the

reservation water supply), Pahn Canyon and other

scenic areas (R. 128, 203-205, 209-210). Such areas, it

was stated, should be reserved only if (1) they were

clearly needed for tribal purposes, (2) there was suffi-

cient land otherwise available to provide allotments for

all eligibles, and (3) the tribal committee and a majority

of the adult members of the tribe consented (R. 128,



209-210). The allotting agent was also authorized, foi*

the purpose of equalizing allotments, to increase the

amount of grazing land in any selection (R. 205-207,

210).

On or about November 5, 1948, the allotting agent

gave notice to all members of the tribe that allotment

selections should be filed and he made available to them

the forms "Bequest for an Allotment Selection" which

had been approved by the Secretary (R. 24-25, 28-34,

128). By December 15, 1948, he had received 46 allot-

ment selections on the prescribed forms, these selections

being in addition to eight selections taken from the

1927 schedule and automatically listed on Schedule No.

1 (R. 128,212-213,236).

Meanwhile, the attorneys (hereafter called the

Preston group) who had represented Lee Arenas in his

litigation, and who subsequently were awarded attorney

fees and were granted a lien on the Indian's allotment

to secure payment of their award,^ had taken upon

themselves, without any authorization from the Interior

Department, the function of preparing allotment selec-

tions and a schedule of allotments for the reservation

(R. 218-222).^ On December 18, 1948, they filed with

the allotting agent the selections of 41 members of the

band, each selection being accompanied by a grant of a

]jower of attorney, not approved by the Secretary, to

=^See Arenas v. Preston, 181 F. 2d 62 (C.A. 9, 1950), certiorari

denied, 340 U.S. 819, and United States v. Preston, 202 F. 2d 740
(C.A. 9, 1953).

^ These and other activities of the Preston group led to the filing

of a suit in January, 1949 (United States v. Oliver 0. Clark, et al.,

Civil No. 9089-BH, S.D. Calif.), to enjoin them and associates from
interfering with the administration of the reservation. A tempo-
rary injunction was issued and was continued by consent for ap-

proximately three years. The suit was dismissed on consent and
without trial in February, 1953.
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the Preston group (R. 129, 218-219). In addition, tlie

Preston group forwarded to the Assistant Secretary of

the Interior a schedule (referred to as the "Clark"

schedule to distinguish it from official schedules) listing

selections for the 41 members and additional members

of the band (R. 4-6, 17-19, 75). Signed selections were

not submitted in support of those additional selections

listed in the Clark schedule and presumably they were

arbitrary selections made by the attorneys without the

approval or consent of the individual Indians (R. 41-43,

49-50, 52-55). This schedule purported to be approved

by four of the five members of the tribal committee and

by 17 of the adult members of the tribe (R. 220-221).

Twenty-three of the Indians w^iose names appeared

thereon had previously filed other selections with the

allotting agent, and 19 of these 23 subsequently volun-

tarily ratified their original selections at the agency

(R. 42, 43, 50-52, 219). The selections of 21 Indians

made only through the Preston group were in conflict

with the prior selections of 27 Indians who had filed

their selections with the allotting agent in accordance

with the instructions (R. 219-220). In addition, some

of the selections on the Clark schedule included lands

reserved from allotment, and some of the 40-acre graz-

ing selections were for lands which had been classified

as irrigable and subdivided into 5-acre tracts, thus being

not available for selection as grazing lands (R. 202-203,

210,228).

Those Indians who had filed selections through the

Preston group which were in conflict with prior selec-

tions or in disregard of the land classifications were

advised by the allotting agent that their selections were

unacceptable and were given an opportunity to make
other selections (R. 213). The plaintiffs in this action



elected to stand on their selections appearing on the

Clark schedule (R. 222). During January, 1949, the

allotting agent submitted to the Commissioner of In-

dian Affairs his Schedule No. 1, containing the eight

selections which also appeared on the 1927 schedule, and

Schedule No. 2, containing the selections for 46 Indians

for whom there were no valid selections on the 1927

schedule (R. 211-217). These schedules, together with

the Clark schedule, were considered hy the Bureau of

Indian Affairs and the Department of the Interior (R.

217-231 ). In February, 1949, the Department declined

to approve the Clark schedule, approved Schedule No.

1 in its entirety, approved 19 selections on Schedule No.

2 which did not conflict with any selections on the Clark

schedule, and held the remaining 27 selections in abey-

ance (R. 226-228). At the same time the Secretary

approved reserves totalling approximately 2,590 acres,

which had been listed on Schedule No. 2, including re-

serves in the canyons which the allotting agent had been

cautioned he should not reserve from allotment unless

the tribe consented (R. 214-215, 224-227). At this time

the tribal committee had neither approved nor disap-

proved the reserves, but subsequently disapproved them

(R. 224).

In acting on the various schedules, the Secretary di-

rected the allotting agent to proceed with the comple-

tion of the allotment program by requiring that the 21

Indians on the Clark schedule whose selections were

in conflict or otherwise objectionable show cause why
their selections should not be rejected (R. 228-230) . He
also pointed out that the appraised values of the sched-

uled allotments ranged from $17,100.00 to $164,740.00

and instructed the agent that those living members with

low value allotments should be permitted to make addi-
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tional selections to raise the values of their allotments

to a suggested range of from $100,000.00 to $110,000.00,

but that such equalization should be deferred until all

pending selections had been adjusted (R. 230-231).

In response to show cause orders the 21 Indians whose

selections were objectionable urged through their at-

torneys, among other things, that the conflicts should be

resolved by application of a rule giving priority to birth

date rather than date of selection (R. 234). The sug-

gestion was rejected and, when the allotting agent an-

nounced that he intended to proceed according to his

instructions, these Indians in April, 1949, appealed to

the Secretary (R. 233). In May, 1949, the allotting

agent resubmitted Schedule No. 2 with the recommenda-

tion that the remaining 27 selections be approved and

submitted a new Schedule No. 3 containing selections

for the 21 Indians who had filed selections only through

the Preston group (R. 232-241) . In making up this lat-

ter schedule, the agent allowed any portions of their

previous selections which were not objectionable and

made lieu selections of lands as close in value as possible

to the value of the rejected selections (R. 233) . On Feb-

ruary 1, 1950, the Secretary affirmed the action of the

allotting agent in rejecting the 21 conflicting selections,

approved the balance of the selections on Schedule No.

2, and ordered that the 21 Indians should either accept

the selections made for them on Schedule No. 3 or make
lieu selections (R. 26). Trust patents were issued for

the approved selections (R. 129-132).

3. The Present Litigation.—The seven plaintiffs

(Clemente Segundo, Carrie Pierce McCoy, Genevieve

Pierce, Ruth Carmichael, nee Urton, Marcus Pete, Jr.,

Elizabeth Pete, and Anna Pierce) elected to stand on

their selections made through the Preston group (R.
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27), and ou July 10, 1950, they instituted the present

action on their own behalf and purportedly on behalf

of all members of the band similarly situated, invoking

the court's jurisdiction under the 1894 Act as amended
and codified and the Declaratory Judgment Act (R. 3).

The complaint sought an adjudication that the plain-

tiffs and other members of the band were entitled to

trust patents for allotments as shown on the Clark

schedule and to the income derived from such lands

from the date their selections had been filed, and that

any trust patents in conflict with the selections on the

Clark schedule were null and void (R. 12-13, 39). In

addition the complaint jn-ayed for declarations (1)

that the plaintiffs and other Indians were entitled to

have the waters on the reservation apportioned in a

reasonable manner for use on the allotted lands; (2)

that they were entitled to have made in respect to every

allotment a reasonable provision for easements for

fl.ood control channels, streets and utility lines; (3)

that the orders withdrawing lands in Andreas Canyon
and the Village Trailer Court from availability for se-

lection were invalid; and (4) that the Secretary's order

limiting selections for allotments to seven acres in Sec-

tion 14 and to five acres in Section 22 was invalid (R.

13-15). The individual Indians who had received

trust patents for the lands claimed by plaintiffs were

made parties defendant and several of them filed an-

swers (R. 34-36, 40-57).

In its answer the United States acknowledged that

the district court had jurisdiction to determine the

plaintiffs' rights to trust patents for the lands claimed

by them but denied that they were so entitled insofar

as the conflicting selections were concerned, and also

denied that there was any jurisdiction to make decla-
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rations as to the accounting for income, api)ortionnient

of water, equalization of allotments, etc. (R. 21-28, 75-

76). In a pre-trial order the court ruled that it had

jurisdiction under the 1894 Act to adjudicate all con-

troversies between the Secretary and the Indians re-

lating to their rights to an allotment, including juris-

diction to decree the precise nature and extent of all

water rights appurtenant to allotments of tribal land

(R. 77-78).

After trial the district court concluded that there was

no basis for considering the suit to be a class action inas-

much as the seven plaintiffs could not represent the

unjoined members of the band because of conflicting

interests and, the membership being relatively small,

all could be joined as parties (R. 143). The court also

concluded that priority in selection was controlling in

resolving conflicting claims to allotments and that the

Secretary had not abused his discretion in restricting

the acreage that could be selected in the developed por-

tions of the reservation (R. 137-138, 139). Thus, the

judgment below denied the claims of plaintiffs insofar

as their selections were in conflict or in excess of the

limitations as to quantities and affirmed the validity

of the trust patents which had been issued to the in-

dividual defendants (R. 145, 147). The court also

found and adjudged that the Secretary had adopted

and was executing a com]^rehensive ])lan for easements

for flood control, streets and public utilities and that

he had not abused his discretion in granting or refus-

ing to grant such easements (R. 133-134, 141-142, 145).

And, because none of plaintiffs had selected allotments

in any of the areas reserved from allotment, the court

concluded that the validity of the withdrawal orders
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should not be determined (R. 140). Three of plain-

tilt's (Genevieve Pierce, Carrie Pierce McCoy and

Anna Pierce) appealed from the portions of the judg-

ment above described, but, after they had decided either

to accept the selections made tor them by the allotting

agent or to make lieu selections, their apjDcal was dis-

missed upon stipulation, thus concluding all disputes as

to allotments as such and leaving for consideration

only the Government's appeal from those parts of the

judgment now to be discussed, relating to collateral

issues.^

4. The Issues on the Present Appeal.—The portions

of the allotments rei)resented by the 2-acre and 5-acre

selections of Carrie Pierce McCoy and Annie Pierce

and the 5-acre selection of Genevieve Pierce were not

objectionable in any way. However, trust patents had

not been issued for these selections ]}ecause it was the

practice to issue but one trust patent covering the three

types of selections (R. 165-166). Neither plaintiifs nor

their attorneys up to the time of trial had made a writ-

ten or even oral request that trust patents be issued for

the nonconflicting selections (R. 166-167, 172). And
although the matter of the payment of the income de-

rived from the nonconflicting selections had been take?i

^ While this case was pending in the district court, the allotment

selections of the other plaintiffs were adjusted as follows. Clement a

Segundo appeared on both Schedule No. 2 and the Clark schedule.

He elected to take his nonconflicting selection appearing on Sched-

ule No. 2, and a trust patent was issued in February, 1950 (R. 129).

He subsequently died and the action was dismissed as to him on

January 24, 1952 (R. 37). Ruth Carmichael made heu selections

and a trust patent was issued therefor, but she refused to accept

the trust patent (R. 133). Marcus Pete, Jr., and Elizabeth Pete

also made lieu selections and accepted trust patents for such

selections (R. 133). The court ordered that the trust patents for

these three Indians be confirmed (R. 138-139, 147).
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up orally and in writing with officials of the Depart-

ment of Justice and orally with officials of the Depart-

ment of the Diterior, no written request was made to

the Department of the Interior as was suggested to

them (R. 173-174, 175-17(3, 192-193).'' As to these non-

conflicting selections, the court concluded that the equi-

table title had vested in plaintiffs as of the date of se-

lection on December 18, 1948, and that plaintiffs were

entitled to the income derived from such land from that

time (R. 129, 135, 139-140). Hence, the judgment de-

clared that the United States must account to these

plaintiffs for such rental income from December IS,

1948, and retained jurisdiction to effectuate this por-

tion of the judgment TR. 146, 147-148).

The instructions to the allotting agent referred to

the necessity of equalizing the value of allotments by

permitting Indians who had selected allotments of

comparatively low value to make additional selections,

but directed that such additional selections should be

deferred until all pending selections were adjusted and

primary allotments made (R. 205-206, 210, 230-231).

At the trial officials of the Bureau of Indian Affairs

testified that the equalization process was deferred

pending the outcome of this litigation (R. 169-171, 174-

175). There was no indication in the pleadings or evi-

dence that plaintiffs or any other member of the band

had made any specific "equalization" selections which

had been denied. Nevertheless, the district court, as-

^ Upon written request by plaintiffs after the trial was concluded

trust patents were issued for the nonconflicting selections on March
23, 1954, prior to final submission of the case. The plaintiffs have

themselves been collecting the rentals due and payable since that

date, and the Government has paid over to Genevieve Pierce and
Annie Pierce that portion of the rentals previously received which

was attributable to the period beginning on March 23, 1954.
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Sliming jurisdiction of the equalization issue, found and

concluded that it was the duty of the Secretary of the

Interior to conduct further allotment proceedings so

that when the allotment and equalization process is

comi^leted each plaintiff will have been allotted land

of as nearly equal value as practicable to the land allot-

ted to each of the other members of the tribe (R. 135-

136, 140). The judgment provided that plaintiffs could

make additional selections from any lands available for

allotment and that the United States should allot to each

total lands of approximately equal value to the lands al-

lotted to others (R. 146-147). Jurisdiction was re-

served to effectuate this part of the judgment (R. 147-

148).

The third issue arises from the fact that the prin-

cipal sources of water for the reservation are Andreas

Canyon and Tahquitz Canyon (R. 178, 245-246). At

least since 1906 the Government has assisted the In-

dians in developing water for irrigation and has main-

tained two distribution systems for their use (R. 177-

182; Plaintiffs' Original Exhibit No. 83, pp. 7-12).

The Secretary of the Interior has not adopted any reg-

ulations with respect to the distribution of the water

on the reservation (R. 164). Instead, since 1942 the

actual distribution of water has been under the con-

trol of the tribal committee which has established

schedules for the use of water (R. 177, 180, 182-1^"*,

259). There have been no complaints from any of the

Indians as to a shortage of water (R. 171-172). Sur-

veys were made during 1949 by two water engineers

(one employed by the Government and one employed

by the Preston group) with respect to the development

of an additional water supply for irrigation and do-
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mestic purposes, tlie plan proposed by the governnieiit

engineer being estimated to cost $500,000.00 (R. 242-

254; Plaintiffs' Original Exhibit No. 70). But the

Secretary has not adopted any plan for the transmis-

sion of such additional water from the sources where

it may be developed (R. 183-184). The district court

found and concluded that the Secretary was remiss in

the performance of his duty imposed by Section 7 of

the General Allotment Act of February 8, 1887, 25

U.S.C. sec. 381,'^ to allot water rights appurtenant to

allotted lands, and that all members of the tribe, if

practicable, should be joined as i3arties to any action

for equitable apportionment of the water rights ap-

purtenant to the allotted lands (R. 134, 142-143). The

judgment declared that the right to a just share of

the tribal waters is appurtenant to each allotment of

tribal lands, and that plaintiffs are entitled to have ap-

portioned and it is the duty of the United States to

apportion the tribal waters in such manner as will se-

cure for each i)laintiff a just share of such waters (R.

145). Jurisdiction was reserved to effectuate the judg-

ment in this respect (R. 147-148).

Jurisdiction was also retained for the purposes of

determining the right of jilaintiifs' attorneys to re-

ceive reimbursement for their expenses and compensa-

'^ That Section provides

:

In eases where the use of water for irrigation is necessary

to render the lands within any Indian reservation available

for agricultural purposes, the Secretary of the Interior is au-

thorized to prescribe such rules and regulations as he may
deem necessary to secure a just and equal distribution thereof

among the Indians residing upon any such reservations; and no

other appropriation or grant of water by any riparian proprie-

tor shall be authorized or permitted to the damage of any other

riparian proprietor.
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tion for their services, fixing the amount, and securing

jjayment of the same (R. 148) . The attorneys for plain-

tiffs filed a motion alleging that the adjudication as to

water rights and equalization of allotments affects

every allotment and inures to the benefit of each mem-
ber of the band and requesting (1) an order permitting

each member of the tribe who received an allotment sub-

sequent to those of Lee Arenas and Eleuteria Brown
Arenas to be made parties; (2) an order permitting

the attorneys to present the question as to their right

to compensation for services rendered and expenses

advanced for each of such allottees; and (3) an order

amending the findings and judgment to permit con-

sideration of the above questions (R. 150-151). The
district court ordered that, if and when it shall become

necessary for the court to take steps to effectuate any

part of its judgment, plaintiffs may apply for an order

permitting other members of the tribe to be made par-

ties, and that the attorneys may present at an ap-

propriate time their petitions for compensation for

services rendered and for reimbursement for expenses

advanced in this action (R. 155-156). In all other re-

spects the motion was denied without prejudice to re-

newal (R. 156). In this connection it is to be noted

that in December, 1951, the attorneys filed in the land

records of Riverside County, California, a Notice of

Pendency of Action, giving notice that the judgment

to be entered in this action might affect virtually all

of the lands on the reservation and that if judgment is

for the plaintiffs, the attorneys might apply to the

court for an equitable lien upon such lands for the

value of legal services performed and costs incurred

in the action and also for the value of legal services
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previously performed for the Indians with respect to

the allotment of their lands (R. 81, 87-92). Because of

the filing of this notice of lis pendens it has been im-

possible to sell any of the lands covered by the notice

without first obtaining a waiver from the attorneys

(R. 95-106). A motion to quash the notice was filed

in the instant case, but, although argued, the motion

has not been acted upon (R. 79-81, 93-91).

More recently, on July 27, 1955, the attorneys filed

a motion seeking joinder of all the Indians except Lee

Arenas and Eleuteria Brown Arenas for the purpose

of securing an award for compensation and expenses

against each of them.

SUMMARY OF ARGUMENT

A. Since the Declaratory Judgment Act does not en-

large the jurisdiction of the Federal courts, the juris-

diction of the district court must be found in the 1894

Act or not at all.

B. There was no dispute between the Secretary and

plaintiffs as to their right to trust patents for those X30r-

tions of their selections as to which there were no con-

flicting selections. Therefore, it is the Govermnent's

contention that when the district court determined that

plaintiffs were not entitled to those portions of their

selections which had been denied by the Secretary be-

cause of conflicts, its jurisdiction under the 1894 Act

was exhausted. For the jurisdiction conferred by the

Act is not unlimited. It does not authorize the settle-

ment of controversies concerning the allotment policy

and the management of allotted lands. Nor does it au-

thorize the adjudication of controversies in the abstract.
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Rather, the jurisdictional prerequisite for any action

under the Act is the existence of a specific allotment se-

lection which has been unlawfully denied by the Secre-

tary. Thus, inasmuch as the district court held that the

Secretary had not unlawfully denied the conflicting

selections and inasmuch as the Secretary had approved

rather than denied the nonconflicting selections, there is

no basis for the adjudication of such collateral issues as

the right to income pending issuance of a patent, to

equalization of allotments or to the apportionment of

tribal water. For there was no controversy in these

matters which in itself was justiciable under the 1894

Act. If, as plaintiffs asserted and the district court

found, the Secretary failed or refused to perform his

duties in these respects, the proper remedy, if any,

would be an action in mandamus against the Secretary

rather than the present suit.

C. Inasmuch as there was no controversy as to plain-

tiffs' rights to their nonconflicting selections, there

could be no jurisidction to determine their collateral

rights to the income from the lands included in such

selections. Moreover, it is plain that there is no such

jurisdiction because the judgment in this respect con-

templates, contrary to the provisions of the Act, an

eventual money judgment against the United States.

In addition this issue could not be adjudicated in the

absence of an indispensable party, the tribe itself, which

also had a substantial claim to the beneficial ownership

of the income.

D. The Declaratory Judgment Act was the sole basis

for the court's assumption of jurisdiction to declare

that plaintiffs were entitled to an apportionment of the

tribal water. But that Act can not be the basis of
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jurisdiction. And since there was no allegation or evi-

dence that the Secretary had denied a request for a

specific allocation of water, but only that the Secretary

had failed to take any steps to apportion water rights,

it is clear that if plaintiffs are entitled to any relief in

the premises, the remedy is in a mandamus action.

Moreover, since the policy of Congress has been not to

''allot" w\ater when allotting lands, the assumption of

jurisdiction is erroneous as an invasion of the field of

determination of questions of Indian land policy.

E. We agree that plaintiffs and the other members

of the tribe have a right to equalization of allotments.

But in the absence of a denial of specific "equalization"

selections, there is no jurisdiction to adjudicate the

question.

F. Inasmuch as the assumption of jurisdiction to ad-

judicate questions as to income, equalization of allot-

ments and apportionment of water is in fact detrimental

to the interests of the Indians, it cannot be sustained on

a theory of construing the 1894 Act favorably to the

Indians.

II

Even assuming the existence of jurisdiction to adju-

dicate the question as to the right to income, the court

erred in concluding that plaintiffs rather than the tribe

were entitled to the disputed income. The tribe's right

to the income prior to the issuance of the individual

trust x^atents is established by the provisions of the

pertinent allotting statutes. And the cases relied upon

by the district court are distinguishable because of dif-

ferences in the allotting statutes there construed.
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III

Section 7 of the General Allotment Act did not, as the

district court held, impose any duty to
'

' apportion '

' or

'^^llot" the tribal water, the only duty being one of "dis-

tribution
'

'. Moreover, it is plain that the Secretary was
not remiss in his duty whether it be considered one of
'

' distribution " or " apportionment '

'.

ARGUMENT

The District Court Had No Jurisdiction to Make Declarations

as to the Indians' Rights to an Accounting for Income, the

Equalization of Allotments, or the Apportionment of Tribal

Water

A. The Declaratory Judgment Act does not enlarge

the jurisdiction of the federal courts.—Plaintiffs in-

voked the jurisdiction of the court below under the

Declaratory Judgment Act (28 U.S.C. sec. 2201) as well

as the 1894 Act (E. 3). and in holding that it had juris-

diction to declare that a right to a just share of tribal

waters is appurtenant to an allotment of tribal land, the

court relied solely upon the Declaratory Judgment Act

(R. 77, 142). But it is now well settled that "the opera-

tion of the Declaratory Judgment Act is procedural

only" {Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 240

(1937)). and that by the Act "Congress enlarged the

range of remedies available in the federal courts but

did not extend their jurisdiction." Shellg Oil Co. v.

Phillips Co., 339 U.S. 667, 671 (1950) ; Commercial Cas-

ualty Ins. Co. V. Fowles, 154 F. 2d 884, 885 (C.A. 9,

1946) ; West Pub. Co. v. McColgan, 138 F. 2d 320, 323-

324 (C.A. 9, 1943). More specifically, the Act did not
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extend the consent of the United States to be sued.

Love V. United States, 108 F. 2d 43, 50 (C.A. 8, 1939),

certiorari denied, 309 U.S. 673. It follows, therefore,

that the jurisdiction of the court lielow must be found

in the 1894 Act or not at all.

B. The jurisdiction conferred hij the 1894 Act is not

jiulimited.—It is clear that the 1894 Act is a consent

that the United States may be sued concerning an In-

dian's right to a particular allotment of land. Arenas

V. Vnited States, 322 U.S. 419, 430 (1944). This court

has also construed the Act as a consent that in such a

case the federal court may exercise its general equity

powers and impress a lien upon the allotment to secure

the pajTiient of attorney fees. Arenas v. Preston, 181

F. 2d 62 (C.A. 9, 1950), certiorari denied, 340 U. S. 819;

United States v. Preston, 202 F. 2d 740, 741 (C.A. 9,

1953). But even the attorney fee cases do not support

the district court's conclusion (E. 77-78, 141-143) that

under the 1894 Act it had jurisdiction to settle any and

all controversies between the Secretary of the Interior

and the Indians which in any way affected their allot-

ments. As we shall now show, such a conclusion is not

supported by the various decisions in the Arenas litiga-

tion and, indeed, is in conflict not only with other author-

ities closer in point but even with interpretations as to

the scope of the statutory consent in this Court's and

the Supreme Court 's opinions relating to the Agua Cal-

iente Eeservation.

At the time the Indian plaintiffs instituted this action

their situation with respect to their allotment selections

was as follows : jDortions of their selections had been de-

nied by the Secretary of the Interior because they were

in conflict with the prior selections of other Indians or
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were in excess of the acreage limitations as to lands

classified as irrigable (R. 26). In place of those por-

tions which had been denied, plaintiffs had been given

the choice of either accepting selections made on their

behalf by the special allotting agent or themselves mak-

ing lieu selections (R. 26-27). They chose to stand on

their selections which had been denied (R. 27). There

was no dispute with the Secretary as to their entitle-

ment to the other portions of their selections which were

not objectionable in any way, but the issuance of trust

patents covering such portions was held up pending

completion of their selections so that one trust patent

could be issued to each Indian (R. 165-166). The Gov-

ernment has always acknowledged that the district court

had jurisdiction to determine whether or not plaintiffs

were entitled to the selections which were rejected by

the Secretary. But it is the Government's contention

under the circumstances that when the district court

determined that issue adverse to plaintiffs, its jurisdic-

tion under the 1894 Act was exhausted and that it had

no authority to adjudicate the other claims asserted by

the plaintiffs. The primary basis for the Government's

contention is that as to those claims there was no justi-

ciable controversy between the Secretary and the In-

dians, in that the Secretar}^ had not denied the noncon-

flicting portions of their selections and had not denied

any request by plaintiffs for the payment of income, the

apportionment of water, or the equalization of allot-

ments. Plainly, the Government's contention should

have been sustained.

The limited nature of the jurisdiction conferred by
the 1894 Act is clear. For example, it confers no juris-

diction to determine questions of heirship in connection



24

with a claim to an allotment by an Indian as the heir of

an allottee, since exclusive jurisdiction to determine

heirship is vested in the Secretary of the Interior. First

Moon V. White Tail, 270 U.S. 243 (1926) ; Arenas v.

United States, 197 F. 2d 418 (C.A. 9, 1952). It has also

been held that a jurisdictional prerequisite to judicial

action under the Act is the existence of a specific allot-

ment selection which has been improperly denied by the

Secretary. Reynolds v. United States, 174 Fed. 212,

213-215 (C.A. 8, 1909). In other words, the Act does

not permit the adjudication of assumed controversies

in vacuo. And it does not authorize the settlement of

controversies concerning the allotment j^olicy and the

management of allotted lands. United States v. East-

man, 118 F. 2d 421, 423 (C.A. 9, 1941) , certiorari denied,

314 U.S. 635;^ Kennedy v. Public Works Administra-

^ In the Eastman case several allottees sued the United States

and its officials to enjoin the enforcement of regulations concerning

the sale of timber on their allotments. This Court held that the

United States should have been dismissed as a party because the

1894 Act was "intended merely to authorize suits to compel the

making of allotments in the first instance." 118 F. 2d at p. 423. In

Gerard v. United States, 167 F. 2d 951, 954 (C.A. 9, 1948) , this

Court held that the Act also authorized suits to determine an In-

dian's right to an allotment for which he had been given a trust

patent but which had been sold at a tax sale after the Secretary

of the Interior had issued a fee patent without the Indian's consent.

In so holding this Court stated: "* * * what we said in the East-

man case in connection with dismissing the United States is not

controlling here." 167 F. 2d at p. 954. Obviously, this statement

does not affect the further language in the Eastman case (118

F. 2d at p. 423) indicating that the 1894 Act should not be ex-

tended to authorize judicial review of every aspect of the admin-
istration of Indian lands and allotments. In other words, the

Gerard case is not a holding that jurisdiction under the 1894 Act

extends beyond tlie determination of an Indian's right to an allot-

ment.
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Hon, 23 F. Supp. 771, 773-774 (W.D. N.Y. 1938) . As the

Supreme Court said in Arenas v. United States, 322

U.S. 419, 432 (1944) , the Act requires the courts to "ren-

der a judgment which will stand in lieu of the Secre-

tary's action if he has unlawfully denied a patent to an

allotment to which the Indian is entitled. But courts

are not to determine questions of Indian land policy

* * *." [EmjDhasis by the Court.]

Thus, it is clear that when the district court affirmed

the Secretary's denial of the conflicting portions of

plaintiffs' selections (E. 138, 145, 147), its jurisdiction

ended. The exercise of further jurisdiction could not

rest upon plaintiffs' claim to the conflicting selections

since, as the court found, those selections had not been

^' unlawfully denied/' Neither could it rest upon the

nonconflicting selections, for they had not been denied

at all. And there is no other jurisdictional basis, for

none of plaintiffs had made an "equalization" selection

or a request for the pajTiient of rental income or for a

definite allocation of water upon which the Secretary

could have acted. Indeed, a mere reading of those por-

tions of the judgment dealing with these matters reveals

that they are simply declarations of abstract rights. In

this respect the judgment could not, as required by the

1894 Act, "have the same effect ^ * * as if such allot-

ment had been allowed and approved" by the Secretary.

Quite obviously, the Act does not permit such advance

declarations of abstract and indefinite rights. Muskrat

V. United States, 219 U.S. 346 (1911) ; Ashwander v.

Valley Authority, 297 U.S. 288, 324-325 (1936).

The district court based its jurisdiction largely upon

its conclusions that the Secretarv had been remiss in his
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duties to equalize allotments and apportion water (B.

134, 142-143) . But even if such conclusions were correct,^

it does not follow that the court could provide relief pur-

suant to the 1894 Act. For if the Secretary was refus-

ing or failing to take action in the respects complained

of, it is plain that the proper remedy was a mandamus

action against the Secretary rather than the instant suit.

Virfjinian By. v. Federation, 300 U.S. 515, 551 (1937).

Indeed, the district court recognized that mandamus,

not a suit under the 1894 Act, was the proper method to

attack inaction by the Secretary when, in holding that

plaintiffs could not rely ui3on selections allegedly made

before the allotment procedure was established, it rea-

soned that mandamus was the proper remedy to compel

action (E. 137). By the same reasoning, the court

should have determined it had no jurisdiction bej'ond

the determination of whether or not plaintiffs were en-

titled to trust patents for the lands as to which there

were conflicting selections.

Because of limitations of the 1894 Act the district

court had no jurisdiction to pass upon any of the mat-

ters of which the Government here complains. AVe

shall now show that for detailed reasons applicable to

the individual issues the district court had no jurisdic-

tion to make declarations with respect to the rights of

^ We submit that the "findings of fact" to this effect were er-

roneous. It is undisputed that the Secretary had outlined the pro-

cedure for equalization of allotments, but he had directed that the

process of equalization should be deferred until the adjustment of

the conflicting selections (R. 230-231). Such direction was not

only reasonable but necessary, since it would be impossible to

equalize until the basic allotments were stablized. We shall later

demonstrate, injra, pp. 42-44, that the finding as to the apportion-

ment of water was due to a misunderstanding as to the nature of

the Secretary's duty.
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the plaintiffs to an accounting for income, the appor-

tiomnent of water, or the equalization of allotments.

C. The 1894 Act conferred no jurisdiction to make a

declaration as to plaintiffs' riglits to the income from

the lands included in their nonconflicting selections.—
The Secretary of the Interior has not denied those por-

tions of plaintiffs' selections which were not in conflict

with the selections of others but, rather, has approved

them as they ai)peared on Schedule No. 3, the only

official schedule containing plaintiffs' selections, subject

only to the condition that plaintiffs voluntarily elect to

accept them (R. 26) . Even up to the time of trial plain-

tiffs had never requested the Secretary to issue trust

patents for their nonconflicting selections (R. 166-167,

172). Hence, for the reasons we have already discussed

(sujyra, pp. 22-26), it is clear that there was no contro-

versy with respect to the nonconflicting selections which

was justiciable under the 1894 Act. And that being so,

it is likewise clear that there could he no jurisdiction

with respect to plaintiffs' claims for the income from

such nonconflicting selections. In other words, not even

the broadest application of the concept that by the 1894

Act Congress intended the courts "to fully exercise their

general equitable jurisdiction" (see Arenas v. Preston,

181 F. 2d 62, 67 (C. A. 9, 1950), certiorari denied 340

U. S. 819) is an aid to jurisdiction here, since there is

not the basic jurisdiction to make any adjudication con-

cerning the Indians' rights to the nonconflicting selec-

tions upon which their rights to income depend. And
there can be no other basis for a conclusion that there is

jurisdiction to make an adjudication as to the Indians'

right to income. In addition to the fact that plaintiffs

have not made a request for payment which the Secre-
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tary could deny (R. 173-174, 175-176, 192-193), jurisdic-

tion is also foreclosed in tins respect by the fact that

the question of who is entitled to the income is separate

and distinct from the question whether an Indian is en-

titled to a particular allotment. The income question

is more a matter of administration of the allotment,

a question which is not submitted to the courts by the

1894 Act. Cf . United States v. Eastman, 118 F. 2d 421,

423 (C. A. 9, 1941), certiorari denied, 314 U. S. 635.

These reasons, we submit, clearly demonstrate that

the district court lacked jurisdiction to make any ad-

judication as to plaintiffs' right to income from their

nonconflicting selections. But we need not rest our

case here. The judgment i3rovides that plaintiffs are

entitled to all the income derived from the lands in-

cluded in their nonconflicting selections from the date

on which their selections w^ere filed, that the United

States is required to account to plaintiffs for such in-

come, and that jurisdiction was retained to effectuate

the judgment in this respect. Obviously, this portion

of the judgment contemplates an eventual money judg-

ment against the United States or at least a statement

of a balance due, which, in view of the sovereign im-

munity from execution, is the same thing as a money
judgment against the United States. But, as this Court

has already held, the 1894 Act does not authorize a

money judgment against the Government. United

States V. Arenas, 158 F. 2d 730, 753 (C. A. 9, 1946),

certiorari denied, 331 U. S. 842.

Moreover, the United States did not assert any bene-

ficial ownership of the income, but instead contended

that it held the moneys in trust for either the tribe or

the individual Indians and was willing to make pay-
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ment to the rightful owner. Consequently since the

claim of the tribe is, to say the least, a substantial one

(see infra, pp. 36-42), it was an indispensable x^arty to

any adjudication of this issue. Arenas v. United States,

197 F. 2d 418, 420 (C. A. 9, 1952) ; United States v. Fair-

hanks, 171 Fed. 337, 338-339 (C. A. 8, 1909), afarmed

223 U. S. 215, 226 (1912). Since it was not and could

not be made a party to the suit (United. States v. United

States Fidelity Co., 309 U. S. 506, 512-513 (1940)), it is

clear that for the lack of a necessary party, in addition to

the other reasons already discussed, there was no juris-

diction to determine plaintiffs' right to the disputed

income. And certainly the 1894 Act did not con-

template the interpleader of the Indian tribe of which

the plaintiffs were members in order to settle its rights.

D. TJie 1894 Act conferred no jurisdiction to deter-

mine plaintiffs' rights to an apportionment of water.—
The judgment declares in part that a right to a just

share of the tribal waters is appurtenant to and ac-

companies each allotment of tribal lands, that it is the

duty of the United States to apportion the waters upon
the reservation in such manner as will secure for each

plaintiff a just share of the tribal waters, and that juris-

diction is retained to effectuate the judgment in this

respect (E. 145, 147). This portion of the judgment

flowed from the court's conclusion that it had jurisdic-

tion under the Declaratory Judgment Act to make such

a declaration as to the right to water (R. 77, 142).^"

^ ' The district court also concluded that, whenever it appears

that the Secretary has failed to perform his duty to prescribe

rules and regulations for the distribution of water among the In-

dians, the court has jurisdiction under the 1894 Act "to adjudicate

the resulting controversy between the Secretary and the allottees,

by decreeing the precise nature and extent of all water rights ap-
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But, as we have already shown (supra, pp. 21-22), the

Declaratory Judgment Act can not be the basis for

jurisdiction. And it is plain that under the circum-

stances jurisdiction was not conferred by the 1894 Act.

The complaint contains no allegation and there was no

evidence that the Secretary had denied a request by any

of plaintiffs for an allocation of a specified amount of

water. Rather the only allegation, and the court found

and concluded that it was supported by the evidence,

was that the Secretary was remiss in the performance

of the duty imposed by law in that he had failed to allot

water rights (R. 8, 134, 143). Obviously, the proper

remedy for such alleged failure on the part of the Secre-

tary was a mandamus action against the Secretary

rather than a suit against the United States under the

1894 Act (supra, pp. 25-26). And the only appropriate

judgment in such a mandamus suit would be a direction

to the Secretary to act in the matter and not, as here, an

undertaking by the court to do what it may think the

Secretary should have done. While this reasoning by

itself demonstrates the lack of jurisdiction, there are

other reasons why it was error for the district court to

assume jurisdiction to adjudicate water rights.

It is not disputed here that the water on the Agua
Caliente Reservation is reserved and held in trust by

the United States "for the equal benefit of tribal

members." United States v. Powers, 305 U.S. 527, 532-

purtenant to and accompanying allotments of tribal land" (R.

142-143). And, having reserved jurisdiction to effectuate its judg-

ment (R. 147), the court apparently intends to proceed in making
such a decree if the Secretary fails to apportion the tribal waters

to the satisfaction of the court. It follows that if the court had

no jurisdiction to make the limited declarations it did, there would

likewise be no jurisdiction to decree "the precise nature and extent

of all water rights" on the reservation.
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533 (1939) ; Winters v. United States, 207 U. S. 564,

576-577 (1908). "Being reserved no title to the waters

could be acquired by anyone except as specified by Con-

gress." United States v. Mclntire, 101 F. 2d 650, 653

(C. A. 9, 1939) ; United States v. Alexander, 131 F. 2d

359, 360 (C. A. 9, 1942). For "since the Constitution

places the authority to dispose of public lands ex-

clusively in Congress, the executive's power to convey

any interest in these lands must be traced to Con-

gressional delegation of its authority." Sioux Tribe

V. United States, 316 U. S. 317, 326 (1942). But while

directing the allotment of the "lands" on the Agua
Caliente Reservation, Congress has never provided

that the water resources of the reservation be "al-

lotted." See Mission Indian Act of January 12, 1891,

26 Stat. 712, as amended by the Act of March 2, 1917, 39

Stat. 969, 976 ; General Allotment Act of February 8,

1887, 24 Stat. 388, as amended by the Act of June 25,

1910, 36 Stat. 855. And, since Congress has not spe-

cifically authorized it, the Secretary cannot even insert

in the trust patent any provision respecting the In-

dian's right to the use of water. Deffeback v. Haivhe,

115 U. S. 392, 406 (1885) ; Burke v. Southern Pacific

B. R. Co., 234 U. S. 669, 696'-701 (1914).

Indeed, rather than authorizing any apportionment

of water it is clear that Congress has adopted a policy

of refraining from doing so until the establishment of

an irrigation project and then restricting the attempt at

allocation to such an indefinite amount as "a right to

so much water as may be required to irrigate such

lands." Act of May 29, 1908, 35 Stat. 444, 448-450; see

United States v. Mclntire, 101 F. 2d 650, 653-654 (C. A.

9, 1939). And, in the event that the supply of water
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is insufficient to furnish the required amount, then the

provisions of section 7 of the General Allotment Act

(Act of February 8, 1887, 24 Stat. 388, 25 U. S. C. sec.

381) become applicable and authorize the Secretary of

the Interior to prescribe regulations to secure a "just

and equal distribution" of the tribal water. United

States v. Mclntire, 101 F. 2d 650, 654 (C. A. 9, 1939).

Thus, at every stage Congress has established pro-

cedures independent of the procedures for the allotment

of lands, for the protection of the individual Indian's

right to a fair and just share of the tribal water. Obvi-

ously, in assuming jurisdiction to apportion the tri])al

waters, the district court entered into the field of the

determination of questions of Indian land policy. The

1894 Act conferred no such authority. Arenas v. United

States, 322 U. S. 419, 432 (1944).^^ Finally, no proof

is needed to establish the fact that water right litiga-

tion produces one of the most complicated and extended

types of cases there are (see infra, pp. 35-36). It is

absurd to suppose that Congress intended that a suit

under the 1894 Act should develop into such a case.

E. The 1894 Aet eonferred no jurisdiction to maK'e

declarations as to plaintiff's' rights to the equalization

of allotments.—The district court found that plaintiffs

were entitled to total lands of approximately equal

value to the lands allotted to each of the other members
of the tribe, and that it was the Secretary's duty to con-

duct further allotment proceedings so that when the al-

^^ The assumption of jurisdiction to apportion tribal waters is

not only erroneous but is wholly unnecessary for the protection of

the right of the individual Indian to the use of a fair and just

portion of the water. For even though his patent is silent as to

his water rights, and even though his allotment is outside the area

to be served by a reservation irrigation project, an Indian is never-

theless entitled to the use of a fair and just portion of the tribal

water. United States v. Powers, 305 U.S. 527, 5ai-533 (1939).
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lotmeiit and equalization process is completed each

l^laintiff would have allotments as nearly equal in value

as practicable to the value of the allotments of others

(R. 135-136, 140). The judgment provided that plain-

tiffs were entitled to their just and equitable share of

the tribal lands, that each was entitled to make further

selections, and that the United States shall allot to each

total lands of approximately equal value to the lands

allotted to the other members of the tribe (R. 146-147).

We do not now and never did in any way dispute the

right of the plaintiffs and all other members of the

tribe to such equalization of allotments. But we do

contend that the 1894 Act did not authorize the court to

so intrude into the administrative functions. Under

the allotting instructions the process of equalization

was to be deferred until after the primary allotments

had been stabilized (R. 230-231). And none of plain-

tiffs or any other members of the tribe had made a re-

quest for any specific land for equalization purposes,

so that, of course, the Secretary had not denied any

J such request. Thus, any declaration by the court as

to the right to equalization is made m vacuo and in the

absence of any controversy. Such jurisdiction is not

conferred by the 1894 Act. Reynolds v. United States,

174 Fed. 212 (C.A. 8, 1909) ; see supra, pp. 22-26.

Basically the error below is the same as that when
review of an administrative ruling is undertaken before

the administrative remedies have been exhausted. Cf.

\Myers v. Bethlehem Corp., 303 U.S. 41, 50-52 (1938)

;

UJen V. Grant Cent. Aircraft Co., 347 U.S. 535, 553

1(1954).

F. The assumption of jurisdiction lias been injurious

rather than beneficial to the Indians and hence cannot

be sustained on a theory of construing the statute fa-
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vorably to the Indians.—Only seven of the 76 or so

nieml)ers of the Agua Caliente Band joined as x^lain-

tiffs in this action, and of the seven several adjusted

all their differences with the Government before the

case went to trial. Apparently the great majority of

the tribe was satisfied with the Secretary's manage-

ment of the reservation with respect to the equalization

of allotments and the apportionment of water. Indeed,

16 members were aligned with the United States as de-

fendants because they had received trust patents for

lands wdiich were claimed by plaintiffs. The rights of

these 16 Indians to their lands were confirmed by the

judgment (E. 147). Yet, because of the assumption of

jurisdiction to order the equalization of allotments and

the apportionment of water, neither the successful In-

dian defendants nor the other members of the tribe

have been able to enjoy fully the fruits of their trust

patents. For, shortly after this suit was filed, the at-

torneys for plaintiffs filed a notice of lis pendens, as-

serting that, if plaintiffs were successful, the attorneys

might apply for an equitable lien upon virtually all of

the lands of the reservation for the value of legal serv-

ices performed and costs incurred in this action and

also for the value of legal services previously performed

for the Indians (R. 87-91). After judgment was en-

tered, the attorneys filed a motion, which was granted

in part (R. 155-156; see supra, p. 17), alleging that the

adjudication as to water rights and the equalization of

allotments affects every allotment and inures to the

benefit of each allottee, and requesting an order per-

mitting each member to be made a party so that the at-

torneys could present the question as to the right to
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compensation against each Indian (R. 149-151)/-

Ever since tlie filing of the notice of Us pendens, title in-

surance companies have refused to issue certificates of

title and it has been impossible to sell any of the al-

lotted lands without first obtaining a waiver from the

attorneys (R. 95-106). The waiver, of course, is not

given until the making of a satisfactory escrow agree-

ment for the benefit of the attorneys. Clearly, the 1894

Act did not intend to confer jurisdiction that would so

interfere with the management of allotted lands and

place successful defendants and other Indians who did

not favor the litigation at the mercy of the attorneys.

Cf. Arenas v. Preston, 181 F. 2d 62, 66 (C.A. 9, 1950),

certiorari denied, 340 U.S. 819.

And unless the assumption of jurisdiction to equalize

allotments and to apportion water is declared to be in-

valid, it will be a long time before the resulting cloud

is removed from the titles of the Indians. This is par-

ticularly so with respect to the apportionment of water.

Before there can be any allocation of a specific amount
of water to each member of the tribe, it must be first

ascertained what are the total water rights of the tribe.

It is well known that suits to establish water rights are

generally long drawn out and expensive. And appar-

ently this one would not be an exception to the rule.

Since the Agua Caliente Reservation is checkerboarded

(R. 127), it will probably be necessary to bring in the

owners of the alternate sections as well as those whites

who have purchased Indian lands. Indeed, it will

^" On July 27, 1955, the attorneys filed a motion in the district

court seeking an award of fees against every allottee except Lee

Arenas and Eleuteria Brown Arenas.
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doubtless be necessary to bring in as parties the own-

ers of lands far from the Palm Sinkings area who have

an interest in the underground waters (Plaintiffs'

Original Exhibit No. 70, pp. 7, 21). Clearly, the 1894

Act was not intended to confer jurisdiction for litiga-

tion of such scope. And if there could be any doubt

on that score, it should be resolved in favor of the In-

dians, the beneficiaries of the Act, by determining that

any such suit was beyond the scope of the jurisdiction

conferred. Cf. Arenas v. Preston, 181 F. 2d 62, 66

(C.A. 9, 1950), certiorari denied, 340 U.S. 819.

II

Even Assuming the Existence of Jurisdiction the District Court
Erred in Hohling That Plaintiffs Were Entitled to the In-

come Derived from the Lands Included in Their Noncon-
flicting Allotment Selections from the Dates of Their Se-

lections

The Mission Indian Act of January 12, 1891, 26 Stat.

712, under which the allotment of the Agua Caliente

Reservation has Ijeen proceeding, contemplated that

in the beginning trust patents would be issued to each

of the various bands of Mission Indians for their tri-

bal reservations and that at some time in the future

the lands would be allotted in severalty and trust

patents would be issued to the individual Indians.

With respect to the individual trust patents section

5 of the Act provides:

* * * That these patents, when issued, shall over-

ride the patent authorized to be issued to the band

or village as aforesaid, and shall separate the indi-

vidual allotmemt from the lands held in common,

which jDroviso shall be incorporated in each of the

village patents. [Emphasis added.]
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In addition section 8 of the Act provides

:

* * * Subsequent to the issuance of any tribal

patent, or of any individual trust patent as pro-

vided in section five of this act, any citizen of the

United States, firm, or corporation ynay contract

with the tribe, band, or individual for whose use

and benefit any lands are held in trust by the

United States, for the right to construct a flume,

ditch, canal, pipe, or other appliances for the

conveyance of water over, across, or through such

lands, which contract shall not be valid unless ap-

proved by the Secretary of the Interior under such

conditions as he may see fit to impose. [Emphasis

added.]

It is plain, therefore, that in view of the quoted

statutory provisions the allotting instructions quite

properly provided that the trust patents to be issued to

those Indians, such as plaintiffs here, who could not

rely upon selections made in 1927 "shall be effective as

of the date of the issuance thereof" (R. 196).^'^ It is

i"* In United States v. Arenas, 158 F. 2d 730, 750, 753 (C.A. 9,

1946), certiorari denied, 331 U.S. 842, this Court held that Lee
Arenas was entitled to a trust patent to be effective as of May 9,

1927, the date of his selection. A trust patent was issued to Lee

Arenas to conform to the judgment, and the Secretary instructed

that the trust patents of all those Indians whose selections ap-

peared on the 1927 schedule, except those foreclosed by the (S^.

Marie litigation, should likewise be effective as of May 9, 1927

(R. 195). In United States v. Reynolds, 250 U.S. 104, 109 (1919),

the Supreme Court held that in allotments made under the General

Allotment Act of February 8, 1887, 24 Stat. 388, 25 U.S.C. sec.

348, "the trust period begins and dates from the issuance of the

trust patent and not from the approval of the allotment." And, it

should be noted, the date of the patent in the Arenas case was

important only in regard to commencement of the trust period. It

had no bearing upon income from the property.
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also plain that the tribe must have retained some mea-

sure of ownership and control of the lands until the is-

suance of the individual trust patents. For it was the

issuance of the individual trust patent, rather than the

filing of a selection, which served to "separate the in-

dividual allotment from the lands held in common, '

' and

until the issuance of an individual trust patent it was

the tribe, rather than the individual, that was author-

ized to make contracts regarding the lands. Thus,

until the actual issuance of the individual trust patent,

the United States held the lands in trust for the tribe

and must also be considered as holding the income

from such lands for the same purpose. Hence no mat-

ter what equitable rights the individual allottee may
have acquired by the virtue of a valid selection, the

tribe was entitled to the beneficial use of and income

from the lands until the issuance of the individual pat-

ent, just as the ordinary vendor under a contract for

sale, title to pass at time of conveyance, would be en-

titled to the beneficial use and income until the legal

title passed. See Thompson on Real Property (Perm.

Ed. 1940), vol. 8, sec. 4581, p. 527. It is submitted,

therefore, that plaintiffs are not entitled to the income

derived from their nonconflicting selections during the

period between the date of selection and the date on

w^hich the trust patent issued.

In reaching a contrary conclusion the district court

reasoned (R. 139-140) that equitable title to their non-

conflicting allotment selections vested in plaintiffs as

of the date of their selections (citing First Nat. Bank

of Decatur, Neh. v. United States, 59 F. 2d 367 (C.A.

8, 1932)) and that, since the issuance of a trust patent

is merely a ministerial act (citing United States v,
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Wliitmire, 236 Fed. 474, 480 (C.A. 8, 1916)), plaintiffs

are entitled to all the income from such lands from the

time of selection. But as we have shown, supra, p. 38,

the right to income does not follow the equitable title,

so that the court's conclusion can not he su]3ported by

its premises. Moreover, the conclusion can be reached

only by ignoring the fact that the tribe also had equit-

able rights in the same lands and that the tribe 's rights

were not to be considered as extinguished until the

issuance of the individual trust patents {supra, pp.

36-38).

That the tribe's rights in any part of the reservation

continued until the issuance of an individual trust

patent is, we have shown {supra, pp. 36-38), clearly es-

tablished by the statutory authority for the allotment of

the Agua Caliente Reservation. And, inasmuch as al-

lotment statutes have almost limitless variations as

to the nature of the rights established, it is clearly er-

roneous to ignore the pertinent statute and to draw

analogies from cases decided under dissimilar allot-

ment statutes, as the court below did (R. 139-140), in

determining such an unusual question as the right to

income from allotted lands prior to the issuance of

trust patents." That this is so becomes apparent from

an examination of the cases relied upon by the district

court.

In First Nat. Bank of Decatur, Neh. v. United States,

1
59 F. 2d 367, 369 (C.A. 8, 1932), it was stated: "Title

to the land which defendant confessedly owns was ini-

tiated when the individual Indian made selection of

and filed upon his allotment of land. That was the in-

^^ In their brief filed in the trial court on March 31, 1954. plain-

tiffs acknowledged that their research had disclosed no case directly

in point. We also have been unable to find a case directly in point.
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ception of the title of the Indian allottee, and when

the patent was issued it related back to the inception

of the title and no further. '

' We have no quarrel with

the statement as applied to the allotment of the reser-

vation of the Omaha Indians, which was accomplished

under the provisions of Article 6 of the Treaty of March

16, 1854, 10 Stat. 1043, 1044, and the Act of August 7,

1882, 22 Stat. 341, 342-343. But we do deny that it is

fully applicable here for the following reasons: The

Omaha Tribe did not, as did the Agua Caliente band,

have a trust patent covering the lands involved. Rather,

prior to the allotting in severalty the Omahas held

the land only under '^ original Indian title"
^'^ and w^ere

not to receive a trust patent until after completion of

the allotment jDrocess, which patent would cover only

lands not allotted in severalty. 59 F. 2d at p. 368 ; sec-

tion 8, Act of August 7, 1882, 22 Stat. 341, 342. Thus,

in the First National Bank case there was not, as here,

any question of adjusting equities between the tri])e

and the individual Indian and the opinion made no

mention of equities of the tribe. Inasmuch as the

Agua Caliente Tribe's equitable title was not extin-

guished until the individual allotments were separated

from the lands held in common by the issuance of indi-

vidual trust patents, it is hard to see how the rights

of the individual Indians can relate back and thus de-

feat the tribe's rights to the income earned while it had

the equitable title.

Likewise inapposite here is the holding in United

States V. Whitmire, 236 Fed. 474, 480 (C.A. 8, 1916),

^•^In Tee-Hit-Ton Indians v. United States, 348 U.S. 272, 279

(1955), such "original Indian title" was held not to be a property

right. Cf. Miller v. United States, 159 F. 2d 997, 999-1001 (C.A.

9, 1947),
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that the Indian's right to an allotment became abso-

lutely vested upon the filing of his selection and the

[court's reasoning therefrom that the issuance of a

trust patent was merely a ministerial act (R. 139). The

Whitmire case arose under the Act of July 1, 1902, 32

3tat. 716, providing for the allotment of lands of the

Cherokee Nation. As was generally the case in the al-

lotting of lands of the Five Civilized Tribes, that Act

provided for the enrolling of all members of the tribe in

advance of the allotting process and the issuance of an

allotment certificate to each member so enrolled when
tie made his selection. Section 21 of the Act (32 Stat,

it p. 718) declared that the allotment certificate was

3onclusive evidence of the right of the allottee to the

[and described therein. See 236 Fed. at p. 480. Under
?uch a statute the issuance of a patent may well be said

to be "nothing more than a ministerial act" (R. 139).

But the situation under the Mission Indian Act is en-

tirely different. Under that Act there was no pro-

vision for determination of entitlement prior to selec-

tion.^^ Rather, after the individual Indian had filed

tiis selection, it was still necessary to determine whether

tie was in fact a member of the tribe and otherwise en-

titled to an allotment. Such determinations are not

ministerial, so that plaintiff's rights can not be said

to have vested in the same sense as the rights of the

Endian in the WJiitmire case. The difference between

statutes relating to the Five Civilized Tril^es and the

jreneral Allotment Act in this regard w^as made clear

^® It is to be noted that the 1927 instructions for the allotting

if the Agiia Caliente Reservation provided for the issuance of a

certificate of selection for allotment." See United States v. Arenas,

158 F. 2d 730, 736 (CA. 9, 1946). There was no such provision

n the alloting procedures here involved.
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in United States \. Beynolds, 250 U.S. 104, 108-109

(1919). Clearly, the application of the proper allot-

ment statutes can lead only to the conclusion that plain-

tiffs had no right to the income from the lands until

after the trust patents were issued.

Ill

Even Assuming Jurisdiction Exists the Court Erred in Hold-

ing That It Was the Duty of the Secretary of the Interior

and the United States to Apportion or Allot the Tribal

Water Among the Individual Indians

We have argued, supra, pp. 29-32, that for various

reasons the district court had no jurisdiction to make
any declaration or adjudication as to the right of the

allottees to share in the waters of the reservation. We
shall now show that, if jurisdiction in the premises be

assumed, the court erred in holding that the plaintiffs

were entitled to have apportioned and it was the duty

of the United States and the Secretary of the Interior

to apportion the tribal water (R. 142-143, 145).

In so holding, the district court relied solely upon

Section 7 of the General Allotment Act of February 8,

1887, 24 Stat. 388, 390, 25 U. S. C. sec. 381, which pro-

vides :

That in cases where the use of water for irriga-

tion is necessary to render the lands within any

Indian reservation available for agricultural pur-

poses, the Secretary of the Interior be, and he is

hereby, authorized to prescribe such rules and regu-

lations as he may deem necessary to secure a just

and equal distribution thereof among the Indians

residing upon any such reservations ; and no other

appropriation or grant of water by any riparian
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proprietor shall be authorized or permitted to the

damage of any other riparian proprietor.

But this statute plainly contemplates merely the "dis-

tribution
'

' of water and not its
'

' apportiomnent '

'. And

as this Court has stated, it is applicable only when the

supply of water is insufficient to furnish to each allot-

ment water in an amount "as may be required to irri-

gate such lands." United States v. Mclntire, 101 F. 2d

650, 654 (C. A. 9, 1939) . It is clear, therefore, especially

in view of the Congressional policy against the allot-

ment of water in connection mth the allotment of lands,

supra, pp. 30-32, that the statute relied upon did not im-

pose any duty to allocate a specific amount of water to

each Indian.

Moreover, it is plain that under the circumstances of

the instant case the statute did not even require any ac-

tion by the Secretary in the "distribution" of water on

the Agua Caliente Reservation. First, since, as the

court found (R. 127), the reservation lands lie within

a resort area and are chiefly valuable for resort pur-

poses, their high value naturally precludes their use for

agricultural purposes. At least there is no evidence of

any substantial i^ortion of the reservation being devoted

ito agriculture. But the sole basis for any action by the

iSecretary under the statute is that such action "is neces-

Isary to render lands within any Indian reservation

available for agricultural purposes." Secondly, there

jare presently two systems for the distribution of tribal

kater, and control over the systems, including the sched-

[iiling of use by individual Indians, is exercised by the

Itribal committee (supra, p. 15). There has been no com-

tlaint by any Indian that he has not obtained the water
e required for irrigation (R. 171-172), so that there
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is no necessity for intercession by the Secretary. Conse-

quently, the court's finding (R. 134), that the Secretary

was remiss in ]3erforming the duties imposed by the

statute is clearly erroneous, whether the duty be con-

sidered as one of apportionment or distribution.

CONCLUSION

For the foregoing reasons, it is submitted that those

portions of the judgment relating to the accounting for

income, the equalization of allotments and the appor-

tionment of water should be reversed.

Respectfully,

Perry W. Morton,

Assistant Attorney General.

Laughlin E. Waters,

United States Attorney,

Los Angeles, California.

Roger P. Marquis,

John C. Harrington,

Attorneys, Department of Justice,

Washington 25, D. C.

September, 1955.
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Statutes Involved.

The statutes involved are: The Act of August 15,

1894, as amended (28 Stat. 305; 31 Stat. 760; 36 Stat.

1167); and the Act of June 25, 1948, as amended (62

Stat. 964; 63 Stat. 105). These statutes are codified

as 25 U. S. C. A., Section 345, and 28 U. S. C. A., Sec-

tions 1353 and 2201. These statutes are quoted at pages

3-5 of appellant's brief, hence need not be requoted here.

Statement.

The history of the litigation involving the efforts of

the Agua Caliente Indians to secure allotments of land

in severalty is briefly stated on page 5 of appellant's brief.

This litigation began with the St. Marie case, filed in 1936,

nearly ten years after the 1927 allotment proceedings had

been concluded by H. E. Wadsworth, Special Allotting

Agent. (24 Fed. Supp. 237.) No allotments to the Palm

Springs Indians were ever made and approved by the

Secretary of the Interior until 1949, and then only after

a mandamus action had been filed by some fifteen mem-

bers of the Band against the Secretary in the District

Court for the District of Columbia. The judicial history

of the efforts of these Indians to secure allotments of

land in severalty will be found in the decisions of this

Court. See Arenas v. United States, 158 F. 2d 730-758,

where Judge Garrecht, speaking for the Court, set forth

the applicable statutes, the failure of the Secretary to

perform his duty in respect to allotments over a period

of nearly thirty years, and of the Secretary's abortive

efforts to induce Congress to permit him to withhold all

lands of the Agua Caliente Band of Indians from allot-

ment and to lease said lands as he might see fit. See,

also, the decision of the Supreme Court in Arenas v.
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United States, 322 U. S. 419. More recent decisions of

this Court are found in Arenas v. Preston, 181 F. 2d 62,

and in United States v. Preston, 202 F. 2d 740.

A few months after the filing of the mandamus action

against the Secretary, as above mentioned, to wit, on

July 21, 1948, a special allotting agent was formally ap-

pointed, and he was given instructions by the Commission-

er of Indian Affiairs on September 24, 1948, to proceed

with the making of allotments to the members of said

Band of Indians. [R. 127, 208-211.] On November 5,

1948, the allotting agent gave notice to all of the mem-

bers of the Band to make and file with him their respec-

tive selections for allotment. On December 18, 1948, the

appellees and 71 other members of said Band of In-

dians through one of their attorneys, to wit, Oliver O.

Clark, filed their respective selections of lands for allot-

ment in severalty with the allotting agent. The names of

said Indians and the descriptions of the lands selected

by them, respectively, are set forth in Exhibit "A" to

the complaint [R. 17-19] which is entitled ''Schedule of

Allotment Selections by Allottees Agua Caliente Band of

Mission Indians, Palm Springs, Californa, 1948." The

selections set forth in said schedule were made by the

adult members of the Band for themselves, respectively,

and for their minor children; and in many instances after

conferences, consultations and compromises between mem-

bers of the Band who claimed and desired to select the

same land for allotment in severalty The selections shown

by said schedule, 74 in number, were agreed upon, were

satisfactory to, and were approved in writing by more

than two-thirds of all members of said Band of Indians

and disapproved by none of them. [R. 6.] Four of the

five members of the tribal committee also approved it.



The statement in appellant's brief, at page 8, that the

selections shown in the schedule ''were arbitrary selections

made by the attorneys without the approval or consent of

the individual Indians" is untrue and has no support in

the record, except only that the answer of, or for, defen-

dants Raymond Welmas, Richard Amado Miguel, and

Georgianna Lorene McGlammary alleges that their parents

or natural guardians had no authority to make selections

for them, respectively.

In this connection appellant's brief states (p. 9) :

"These schedules together with the Clark sched-

ule [Ex. 'A' to the complaint], were considered by

the Bureau of Indian Affairs and the Department of

the Interior [R. 217-231]. In February, 1949, the

Department declined to approve the Clark schedule,

approved Schudule No. 1 in its entirety, approved 19

selections on Schedule No. 2 which did not conflict

with any selections on the Clark schedule, and held

the remaining 27 selections in abeyance [R. 226-

228]."

An appeal was taken to the Secretary of the Interior

who, on February 1, 1950, affirmed the action of the

allotting agent in all respects. After exhausting avail-

able administrative remedies on July 10, 1950, this action

was filed by seven of the Indians whose selections had

been made and filed and disallowed in whole or in part.

The record shows that as to each of the plaintiffs some

of his or her selections, as shown by Exhibit "A" to the

complaint, were not in conflict with the selections made

by the other members of the Band, or by any or either of

them. As to the selections made by appellees the judg-
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ment shows that their non-conflicting selections are known

and described as follows:

Genevieve Pierce. B selection (5 acres of irrigable

land) S>^ NE>^ SE^ S'E% Sec. 22, T 4 S, R
4 E.

Carrie Pierce McCoy. A selection (2 acres) Block

44, Sec. 14, T 4 S, R 4 E; B Selection (5 acres

irrigable land) S>^ SE^ SE^ SE}i Sec. 22, T 4

S, R 4 E.

Anna Pierce. A Selection (2 acres) Block 45, Sec.

14, T 4 S, R 4 E; B selection (5 acres irrigable

land) N^ SEJ4 SE^ SE^^ Sec. 22, T 4 S, R 4 E.

[See R. 146.]

Notwithstanding the undisputed fact that the plaintiffs

herein, and each of them, had made non-conflicting selec-

tions of valuable tracts of land from the lands included

in the Agua Caliente Reservation which were filed with

the duly appointed allotting agent on December 18, 1948,

the Bureau of Indian Affairs and the Secretary of the

Interior failed and refused to approve said non-conflicting

selections and to issue trust patents for the lands em-

braced in said selections to the Indian plaintiffs entitled

thereto. Said officers also failed and refused to account

for and to pay the rentals and income from the lands em-

braced in said non-conflicting selections to the respective

plaintiffs entitled thereto and have persisted in said fail-

ure and refusal to this day as to rentals collected my them

from December 18, 1948, to the dates of issuance of trust

patents to said lands. Said officials have also failed and

refused to apportion the waters of the Reservation among

the members of the Band, or to include in trust patents

issued to the members of the Band any provision that
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the allottees, respectively, are entitled to just and proper

shares of the reservation waters, or that the right there-

to is appurtenant to the allotted land. Said officials have

also failed and refused to equalize the value of the allot-

ments made to the plaintiffs herein and other Indians, al-

though it is conceded by them that "the plaintiffs and all

other members of the tribe (are entitled) to such equali-

zation of allotments." (App. Br. p. 33.) At the date

of the fiHng of this action, to wit, on July 10, 1950, the

foregoing failures and refusals existed and no action

had been taken by the Bureau or by the Secretary to

correct them. Indeed, the appellant expressly or tacitly

admits that it has taken no action in respect to the mat-

ters mentioned, and in effect argues that all such matters

are exclusively within the discretion of the Secretary and

that the courts have no jurisdiction to adjudicate the

rights of the Indians in respect to the income from allotted

lands, or to adjudicate their rights in and to the waters

of the reservation, or to equalize the allotments made to

the several members of the Agua Caliente Band of Mis-

sion Indians. This argument, based on alleged want of

jurisdiction, follows the familiar and now hackneyed pat-

tern used in the Lee Arenas case which was filed in 1940,

and it has as little merit now as it had then.

Pertinent Findings.

In respect to income from non-conflicting selections of

land the District Court made findings of fact as follows:

"That the plaintiffs have equitable title to the

lands included in their respective non-conflicting selec-

tions and, as the owners of the full equitable title,

plaintiffs have the equitable right to all of the income

from such lands from the dates of their respective

I
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selections; that it is the duty of the United States

to account to each of the plaintiffs for the income re-

ceived from his or her said lands from the dates of

said non-conflicting selections. That the United

States has not as yet made such accounting to plain-

tiffs or any of them." [Finding XXIII, R. 135.]

In respect to equalization of allotments the District

Court found:

"Plaintiffs (here appellees) * * * have not re-

ceived their just and equitable share of the tribal lands

in any of the allotment proceedings heretofore had

for the benefit of the members of the Agua Caliente

Band of Mission Indians ; that each of them is entitled

to total lands of approximately equal value to the

lands allotted to each of the other members of said

Band of Indians; that it is the duty of the Secretary

of the Interior so to conduct further allotment pro-

ceedings that when the allotment and equalization

process is completed each plaintiff will have been

allotted land of as nearly equal value as practicable to

the land allotted to each of the other members of said

Band of Indians; that it is the duty of the Secretary

of the Interior to equalize in value as nearly as prac-

ticable all the allotments made from the lands of

the Agua Caliente Reservation." [Finding XXIV,
R. 135-136.]

In respect to the waters of the Reservation the District

Court found:

"The evidence further shows that the Secretary

has been remiss in performance of the duty imposed

upon him by law, not only in the allotment of the land

proper to the Agua Caliente Band of Mission Indians,

but also by his failure even until now to allot water

rights appurtenant thereto * * *." [Finding XX,
R. 134.]



The brief of appellant does not challenge the sufficiency

of the evidence to support the foregoing and other findings

of the District Court. Moreover, the evidence fully sup-

ports said findings and appellant's brief tacitly, if not

expressly, admits the sufficiency of the evidence in that

respect.

Appellant's Contentions.

Appellant, United States of America, contends:

(1) That the District Court had no jurisdiction to

declare appellees' rights to income, the equalization of

allotments, or the apportionment of water;

(2) That even if the District Court had jurisdiction

in respect to income, it erred in holding that plaintiffs

were entitled to the income from lands included in their

non-conflicting selections from the dates thereof; and

(3) That even if the District Court had jurisdiction,

it erred in holding that it was the duty of the Secretary

and of the United States to apportion or allot the waters

of the Reservation among the members of the Band.

Primarily, appellant's attack upon the judgment below

is based upon the alleged lack of jurisdiction of the Dis-

trict Court to make judicial declarations of the rights

of the Indians to income from their duly selected lands,

to the equalization of their allotments with other allot-

ments, and to a fair and just share of the waters of the

Reservation.

Appellees' contentions appear in the summary of the

argument, infra.



Summary of Argument.

I.

The District Court had jurisdiction under 25 U. S. C.

A., Section 345, to judicially declare the Indians' rights

to allotments in severalty and to equalize said allotments,

to declare the rights of the Indians to the income there-

from, and to declare that each Indian is entitled to a just

share of the tribal waters on the Reservation and that

such right is appurtenant to the land allotted to him.

The jurisdiction of the District Court under 25 U. S.

C. A., Section 345 continues until the allotment process

is completed.

The allotment process is not complete until the allottee

receives lands of approximately equal value to the lands

allotted to each other member of the tribe or Band.

The allotment process is not complete until the allottee

receives the income from his allotment of lands from the

date of his non-conflicting selection thereof.

The allotment process is not complete until the allottee's

right to a just share of the tribal waters is secured and

made appurtenant to his allotted land.

The jurisdiction of the District Court under 25 U. S. C.

A., Section 345 is not limited merely to declaring an In-

dian's right to an allotment of selected lands, but extends

to the giving of relief to an Indian who has been unlaw-

fully denied or excluded from land lawfully selected by

him for allotment.

To deny an Indian allottee the income from his land,

or his right to an allotment in value equal to the allot-

ments of other members of the Band, or his right to a just

share of the waters of the Reservation would be the

equivalent of denying or excluding him from his lawfully

selected land. (25 U. S. C. A., Sec. 345.)
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Under its general equitable jnrisdiction, conferred by

25 U. S. C. A., Section 345, the District Court has power

to grant the declaratory relief decreed as to water, in-

come from the selected lands, and equalization of allot-

ments.

II.

When land is lawfully selected for allotment by an In-

dian entitled thereto he becomes the equitable owner there-

of as of the date of his selection and the land so selected

is thereby severed from tribal ownership.

The Agua Caliente Band of Mission Indians is not a

necessary party to this action, since its tribal ownership

of the lands involved ceased when said lands were law-

fully selected for allotment by the several allottees.

Equitable ownership of duly selected lands is in no wise

dependent upon the issuance of a trust patent thereto.

This court held in the Lee Arenas case that his right to

the lands selected by him in 1927 was that of an equitable

owner and directed that the trust period begin to run from

from May 9, 1927.

The refusal of the United States to pay the Indians

the income from the lands selected by them without con-

flict from the dates of their respective selections con-

stitutes an unlawful exclusion from said lands under 25

U S. C. A., Section 345,

III.

The District Court did not err in judicially declaring

that the right to a just share of the tribal waters is ap-

purtenant to and accompanies each allotment of tribal

lands and that it is the duty of the United States to ap-

portion said waters in such manner as will secure for each

plaintiff a just share thereof. (See 25 U. S. C. A., Sec.

381.)
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ARGUMENT.

I.

The District Court Had Jurisdiction Under 25 U. S.

C. A., Section 345, as Supplemented by 28 U. S.

C. A., Section 2201, to Judicially Declare the In-

dians' Rights to Allotments in Severalty and to

Equalize Said Allotments, to Declare the Indians'

Rights to the Income From Lands Selected by
Them Without Conflict From the Dates of Such

Selections, and to Declare That Each Indian Is

Entitled to a Just Share of Tribal Waters and

That Such Right Is Appurtenant to His Land.

It should first be noted that the jurisdiction granted to

the District Court by the Act of 1894, as amended (25

U. S. C. A., Sec. 345) is essentially equitable. This Court

has so held in Arenas v. Preston, 181 F. 2d 62, 66, where,

among other things, the Court said:

"Appellant United States in the instant case makes

practically the same argument as it made in the

Equitable case. That is, that the court cannot apply

the general rule, to wit: That a court of equity may
settle incidental questions as well as fundamental

questions, because the applicable statutes in this case

do not specifically authorize it. It is also argued that

as to our case the applicable statute {i. e., 25 U. S.

C. A., Sec. 345) does not authorize the impression of

a lien upon the (restricted) property, because its

foreclosure would have the efifect of disposing of

a part of the property. But the Supreme Court re-

jected the argument by saying that it was intended

that the restrictions on the allotted land, zvhich apply

as well to produce from the land, should afiford pro-

tection to the allottee, rather than to restrict courts

of equity from giving such protection * * *
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"It seems to us that Congress could not have in-

tended to commit the subject to its courts with any-

paralyzing limitation but, in committing the subject

to its courts it intended them to fully exercise their

general equitable jurisdiction." (Emphasis added.)

The rule as above stated by this Court is in accord with

the well recognized principle that a court of equity whose

jurisdiction has been invoked for one purpose may de-

termine all equities of the parties connected with the main

subject of the suit, and equitable relief may thus be in-

cidentally obtained even though the original bill would

not lie for such relief alone.

30 C. J. S. 421, Sec. 68 of Equity and cases cited;

Sears v. Rule, 27 Cal. 2d 131;

Hendrickson v. Bertelson, 1 Cal. 2d 430;

Colorado Power Co. v. Pac. Gas & Elec. Co., 218

Cal. 559.

The argument of appellants here is essentially the same

as that referred to in the Arenas case, supra. It is just

as fallacious here as it was held to be there.

Since the District Court had equitable jurisdiction under

Title 25 U. S. C. A., Section 345, which was properly in-

voked by plaintiffs-appellees, the general equity powers

of that court could be, and were, exercised in declaring

that they were entitled to the income from their duly se- J

lected lands, to equalization of their allotments with other

allotments, and to a just share, each, of the waters of

the reservation.

Section 345 of Title 25 U. S. C. A. is a codification of

the Act of 1894 (28 Stat. 305), as amended by subsequent
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Acts of Congress. (31 Stat. 760; 36 Stat. 1167.) Said

section provides, in part, that

"All persons who are in whole or in part of Indian

blood or descent who are entitled to an allotment of

land * * * or who claim to be so entitled * * *

or who claim to have been itnlazvfully denied or ex-

cluded from any allotment or parcel of land * * *

may commence and prosecute or defend any action,

suit, or proceeding in relation to their right thereto

in the proper district court of the United States

* * *" (Emphasis added.)

This section of the United States Code not only gives

an Indian the right to sue the United States in the District

Court in respect to his right to an allotment of land in

severalty, but also gives him the right to sue the United

States in said court for unlawfully denying or excluding

him from the possession, use and enjoyment of any parcel

of land to which he rightfully claims to be entitled. Many
cases hold that the statute giving an Indian the right to sue

the United States imphedly confers jurisdiction upon the

District Court to hear and determine such suit, which,

obviously, is equitable in its nature.

Hy-yu-tse-mil-kin v. United States, 119 Fed. 114,

aff. 194 U. S. 401

;

Sloan V. United States, 95 Fed. 193;

Morrison v. Work, 266 U. S. 481

;

Gerard v. United States (9 Cir), 167 F. 2d 951;

United States v. Arenas, 158 F. 2d 730.

In the Gerard case, supra, this court held that the Dis-

trict Court not only had jurisdiction of actions involving

the right of an Indian to an allotment, but also of a suit

by such an Indian to protect his allotment; and this court
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further held in that case that the statutory right of the

Indian to sue under Section 345 Title 25 U. S. C. A. "is

broad enough to include the United States." {Id. \67

F. 2d 954.) In other words, the Indian's right to sue for

his allotment, or to protect his interest therein, is broad

enough to include permission to sue the United States.

The 1894 Act (25 U. S. C. A., Sec. 345), as amended,

is not limited merely to granting jurisdiction to the Dis-

trict Court to hear and determine an Indian's right to an

allotment. The jurisdiction conferred by the Act extends,

by its express terms, to hearing and determining the claim

of any Indian that he "has been unlawfully denied or ex-

cluded from any allotment or parcel of land." Suppose,

for example, that an allotment has been made and a trust

patent has been issued to an Indian, but he is prevented

by the Bureau of Indian Affairs or by the Secretary of

the Interior from taking possession of his land ; or suppose

he takes possession, but the Bureau will not pay him the

rentals and income from his land. Can there be any

doubt whatsoever as to his right to sue for a declaration

of his right to such rentals and income? Surely, not.

In the Gerard case, supra, two Blackfeet Indians had

been allotted lands and trust patents had been issued

to them. Without their consent the Bureau, some four

months later, issued patents in fee to said Indians, thereby

subjecting their lands to taxation by the State of Mon-

tana. The Indians sued, under 25 U. S. C. A., Section

345, to have the patents in fee declared null and void,

to have the sale for taxes set aside, and for a declaration

that they had the right to the immediate possession of said

lands and that the same are immune from taxation.

Judgment was against the Indians in the District Court,
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but was reversed by this court in an opinion by Chief

Judge Denman.

In Sully V. United States, 195 Fed. 113, it was held

that where the failure of an Indian to be enrolled and

allotted land was due solely to the misconduct of an

officer of the United States, the Circuit Court (now the

District Court) had jurisdiction to grant relief, and relief

was granted against the United States under the pro-

visions of the Act of February 6, 1901 (31 Stat. 760),

now incorporated in 25 U. S. C. A., Section 345. The

suit was held to be in equity and the relief granted to be

equitable.

In the Lee Arenas case (United States v. Arenas, 158

F. 2d 730; Arenas v. Preston, 181 F. 2d 62; United

States V. Preston, 202 F. 2d 740) this court not only

decided that Arenas was entitled to an allotment of and

trust patent to the lands selected by him as declared by

the District Court, but also that the District Court had

jurisdiction to award attorneys' fees to Arenas' attorneys

and to impress an equitable lien upon his allotted lands

to secure payment of such fees, and also to order the

sale of his restricted lands to satisfy said lien and judg-

ment.

The cases referred to refute the contention of appellant

that the jurisdiction of the District Court under Title 25

U. S. C, Section 345 is limited to a judicial declaration

that an Indian is entitled to an allotment of duly selected

land and that such jurisdiction is exhausted by making

such judicial declaration. (App. Br. p. 23.)

In this connection it should be further noted that Sec-

tion 345 of 25 U. S. C. A. partakes of the nature of a

declaratory judgment statute, and that the District Court
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has jurisdiction thereunder to make the adjudications com-

plained of by appellant without reference to 28 U. S. C. A.,

Section 2201 (the Federal Declaratory Judgment Act).

The latter Act is, however, also applicable under the facts

of this case.

It is, of course, true that the Federal Declaratory Judg-

ment Act (28 U. S. C. A., Sec. 2201) does not create

jurisdiction where none previously existed. But the point

has no importance on this appeal, since it plainly appears

that the District Court had jurisdiction under 25 U. S.

C. A., Section 345 to make the declaratory adjudications

embraced in the judgment appealed from, for reasons

more fully stated, infra.

The Jurisdiction of the District Court Continues Until the

Allottment Process Is Completed.

Section 345 of Title 25 U. S. C. A. is clearly designed to

give the District Courts jurisdiction to try and determine

the right of any Indian to an allotment of land in sever-

alty, and to adjudicate the right of any Indian to the

possession of such land together with the fruits thereof.

This conclusion is justified by the language of said section,

by the objects and purposes for which it was enacted, and

by the decisions of this court and other federal courts

holding that the section is not limited solely to a judicial

determination, in the abstract, that an Indian is entitled,

by virtue of selection, to an allotment of a particular tract

of land.

As the trial court found, the allotment process is not

complete until an Indian allottee is placed in possession of
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his selected lands with the unquestioned right to receive the

income therefrom. Nor is the allotment process complete

until the Indian allottee is allotted lands which, in total

value, are reasonably equal to the lands allotted to each

of the other members of the tribe. Nor is it complete

until such Indian receives, or is declared to have the

right to, a fair and just share of the waters of the Reser-

vation. This is so, because the title of an Indian to lands

duly selected by him for allotment is a full equitable title,

and is vested in him as of the date of his selection. Noth-

ing remains thereafter to be done except the ministerial

act by the Secretary of issuing a trust patent to the

allottee. Full equitable title to the land includes the right

to the possession, use and enjoyment thereof, and also

of all appurtenances thereto and of all fruits thereof.

First. Natl. Bank v. United States, 59 F. 2d 367;

United States v. Whitmire, 236 Fed. 474, 480;

United States v. Arenas, 158 F. 2d 730, 750.

An appurtenance to real property "means and includes

all rights and interests in other property necessary for the

full enjoyment of the property conveyed." (6 C. J. S.

136.) An appurtenance to realty also means "that which

might become necessarily connected with the full and free

enjoyment of the particular premises," and "the right to

the use of those things which are essential to the full en-

joyment of the premises conveyed and which were used

as necessary incidents thereto." {Id.)
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The term "real property" is defined in the California

Civil Code, Section 658, as

"Land; that which is affixed to land; that which is

incidental or appurtenant to land; (and) that which

is immovable by law * * *"

It has been held to include water, oil, minerals and other

things underlying land, hence ownership of land includes

the right to the full use and enjoyment of the fruits

thereof.

6 C. J. S. 136, supra;

22 Cal. Jur. 416, et seq., and cases cited.

As said in 22 California Jurisprudence 416-417:

" 'Real property' includes both land and things

which are affixed to land. Mining claims, water

courses, oil, growing timber, growing crops (under

certain circumstances), buildings attached to the soil,

and other substances so attached as to be considered

in law a part thereof, are real property. Likewise

things which are incidental or appurtenant to land

are considered real property."

Title to real property includes "the right which a person

has to the possession of property, or to the enjoyment

thereof" {7?> C. J. S. 205), and this is true whether the

title be in fee simple, or equitable. {Id.)

The failure and refusal of the Secretary of the Interior

to allot lands to appellees of equal value and to pay them

the income from the lands selected by them for allotments

was a violation and a denial of their rights under Section

345 of Title 25 U. S. C. A., and the District Court had

jurisdiction to adjudicate such rights. Of necessity, this

jurisdiction must continue until a complete adjudication is

made and the allotment process is completed.
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II.

The District Court Did Not Err in Declaring That

Each Indian Plaintiff Is Entitled to the Income

From His Duly Selected Land From the Date of

Selection, Because Such Indian Becomes the

Equitable Owner of the Selected Land From
Date of Lawful Selection, and Thereafter Tribal

Ownership of and Rights Therein Cease.

Appellant contends, in substance, that the tribal owner-

ship of lands selected for allotment by individual members

of the tribe continues until the selections are approved and

trust patents are issued, hence the Band is a necessary

party to this action. This is not the law.

For nearly a century it has been well settled that where

an individual in the prosecution of a right does everything

which the law requires of him to do, and fails to attain

this right by reason of the misconduct or neglect of a

public officer, the law will protect him by considering as

done that which ought to have been done.

Lyile v. Arkansas, 9 How. 314;

Hy-yu-tse-mil-kin v. Smith, 194 U. S. 401

;

United States v. Whitmire, 236 Fed, 474

;

Smith V. Boniface, 132 Fed. 889, 891;

Barney V. Dolph, 97 U. S. 652;

Ballinger v. United States, 216 U. S. 240;

United States v. Payne, 284 Fed. 827;

Payne v. New Mexico, 255 U. S. 367;

Wyoming v. United States, 255 U. S. 489;

Payne v. Central Pac. Ry. Co., 255 U. S. 228.
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This principle has been applied to entrymen of public

lands, to Indians who have made lawful selections of land

for allotment in severalty, and others in similar situations.

"This rule is based on the theory that by virtue

of his compliance with the requirements, he (a

claimant to public land) has an equitable title to the

land; that in equity it is his and the Government holds

it in trust for him although no legal title passes until

patent issues. (Citing cases.) It would seem to

follozv that zuhat is true concerning the equitable

rights of an entryman to public land is also true as

to the equitable rights of a qualified Indian to an

allotment of tribal or reservation land. In fact, the

position of a qualified Indian is stronger than that

of an entryman of public land, for the reason that he

has an inherent interest in the common property of

his tribe." (Raymond Bear Hill, 52 L. D. 68.)

(Emphasis added.)

In United States v. Whitmire, 236 Fed. 474, at page

480, the Court said:

"The fact that no patent had been issued to Whit-

mire (an allottee) when he made the conveyance to

Greenlees is immaterial. When the right to a patent

has once become vested under the law, it is the

equivalent, so far as the government is concerned,

to a patent actually issued. Citing:

Simmons v. Wagner, 101 U. S. 260;

Deffeback v. Hawke, 115 U. S. 392;

Hedrick v. Railroad Co., 167 U. S. 673;

Wallace v. Adams, 143 Fed. 716, aff. 204 U. S.

415.
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In United States v. Arenas, 158 F. 2d 730, at page 750,

this court said:

"We therefore hold that the appellee (Lee Arenas)

has acquired an equitable title to the lands covered

by his selection for allotment and the certificate

therefor issued by Wadsworth * * * (and)

an allotment trust patent to the lands covered by his

certificate should be issued to him by the United

States [R. 24, 158-160] as of the date of the schedide

of selections for allotment, May 9, 1927." (Empha-

sis added.)

Apparently, appellant contends that an Indian can ac-

quire no rights in lawfully selected lands until a trust

patent thereto is issued to the Indian. This contention

not only ignores such Indian's equitable title to the se-

lected land as of the date of selection, but also ignores the

fact that appellant, as trustee, holds the trust property and

all fruits and income therefrom in trust for the bene-

ficiary Indian.

It is a general rule that

"* * * trustees * * * ^j-^ chargeable in

their accounts with the whole of the estate com-

mitted to, or received by, them, or which has actually

come into their possession, custody, or control, in-

cluding the net income, product, or rents and profits

arising from the trust res." (90 C. J. S. 692, Sec.

384 of Trusts.) (Emphasis added.)

Appellant quotes portions of Sections 5 and 8 of the

Mission Indian Act (its brief, pp. 36-37) to sustain its

contention that plaintiffs are not entitled to the income

from their selected lands until trust patents are issued to

them, respectively. But the provisions quoted have no

application where the Secretary of the Interior fails and
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refuses to issue the trust patent with reasonable prompt-

ness. This court held in the Lee Arenas case that the

Secretary should have issued the trust patent to Arenas

on May 9, 1927, which was the approximate date of his

selection. Why? Because, undoubtedly, the trust patent

should follow promptly the lawful selection. And, this

court no doubt realized that the Secretary should not be

permitted to withhold a trust patent for many years,

collect the income from lawfully selected lands, and then

refuse to pay such income to the equitable Indian owner

on the ground that no patent had issued by reason of

the Secretary's failure and refusal to perform his minis-

terial duty. Such a concept is contrary to reason, justice,

and the many decisions of the federal courts cited, supra.

Appellant cites United States v. Reynolds, 250 U. S.

104, 109, in this connection. But that case merely holds

that a restricted Indian cannot alienate his allotted lands

during the trust period of tweny-five years and the law-

fully extended period of ten years. It may be noted that

the Indian's selection of land was approved by the Secre-

tary on September 16, 1891, and trust patent was issued

on February 6, 1892, about five and one-half months

later. Moreover, the question whether the Government

could lawfully withhold from the Indian selector the in-

come from his lands after a lawful selection was not

involved in that case.

Appellant suggests that there is involved herein a ques-

tion of adjusting equities between plaintiffs and the tribe.

This means, if anything, that all other members of the
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Band were entitled to and were given trust patents im-

mediately after filing their selections and to the income

therefrom at all times thereafter, but that plaintiffs must

wait for years to receive trust patents. It also means that

plaintiffs-appellees, now three in number, must share the

income from their lawfully selected lands from dates of

selections to dates of trust patents with all other members

of the Band, almost one hundred in number. This naked

statement is, alone, sufficient to explode the theory of ad-

justing equities, or even that any equities exist as between

plaintiffs and the Band.

Appellant thus ignores the well-settled rule of equity

that

"When the right to a patent has once become

vested under the law, it is the equivalent, so far as

the government is concerned, to a patent actually

issued." (United States v. Whitmire, 236 Fed. 474,

480.) See also:

Simmons v. Wagner, 101 U. S. 260;

Deffeback v. Hawke, 115 U. S. 392;

Hedrick v. Railroad Co., 167 U. S. 673;

Wallace v. Adams, 143 Fed. 716, aff. 204 U. S.

415; and many other cases cited, supra.

It may be added that if the Secretary of the Interior

may withhold trust patents, as here, for many years and

claim thereby the right to deprive Indians of the income

from their lawfully selected lands, abuses of power and

discretion will not only continue but will multiply and

increase under practices followed by him in the allotment

of lands to the Agua Caliente Indians.
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III.

The District Court Did Not Err in Declaring That
Each of the Indian Plaintiffs Is Entitled to a

Just Share of the Waters of the Reservation,

That His Right Thereto Is Appurtenant to His

Land, and That It Is the Duty of the United

States to Apportion Tribal Waters Among the

Several Members of the Band.

Appellant insists that even if the District Court had

jurisdiction to declare that each Indian plaintiff is entitled

to a just share of the waters of the Reservation, it erred

in holding that it is the duty of the Secretary of the

Interior to apportion such waters among the Indians en-

titled thereto. The real reason advanced for this anoma-

lous position is that the alleged discretion of the Secre-

tary cannot be disturbed by a judgment of the court.

It must be remembered that allotments in severalty to

the members of the Agua Caliente Band of Mission In-

dians consisted, for each Indian, of (1) a two-acre tract

of land suitable for business; (2) a five-acre tract of

irrigable land; and (3) a forty-acre tract of desert, or non-

irrigable land. The three kinds of land were by the

Secretary ordered made to each Indian. [R. 28-34.]

It should also be remembered that the waters of the

Agua Caliente Reservation do not uniformly occur in all

parts of the Reservation lands, but only in a few areas

thereof. The Reservation lands also consist of even

numbered sections, and the area in which they are situated

is thereby of a checkerboard character. In view of these

facts, a judicial declaration of the right of each Palm

Springs Indian to a just share of the tribal waters and

that such right is appurtenant to his land assumes added

importance amounting to necessity if he is to have the
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value, use and enjoyment of the irrigable land. Not-

withstanding these facts, the Secretary has never taken

any action in reference to the waters of the Reservation

in the respects mentioned. [R. 134, Finding XX.]

The right of an Indian allottee to a just share of tribal

waters cannot reasonably be questioned.

United States v. Powers, 305 U. S. 527, 532

;

Winters v. United States, 207 U. S. 564;

United States v. Mclntire, 101 F. 2d 650;

25 U. S. C. A., Sec. 381

;

42 C. J. S. 700, et seq., Sec. 31 of Indians.

This legal right, under the circumstances of this case,

is a proper subject for a declaratory judgment. Since

Reservation waters, under general rules of law, are ap-

purtenant to the Reservation lands, it is difficult to under-

stand why the court, in declaring the Indians' rights to

allotments of such lands, cannot also declare their rights

to all appurtenances thereto, including waters.

Moreover, in respect to Reservation waters, the United

States is trustee holding title for the members of the tribe,

and the tr\xs>tQt.-cestui que trust relationship continues, and

applies to the individual Indian as to his land, after an

allotment in severalty is made to him.

United States v. Powers, supra;

United States v. Mclntire, supra;

43 C. J. S. 700, et seq., supra.

An Indian allottee's right to a just share of tribal

waters, and to an apportionment thereof under such facts

as exist in this case, is implicit in 25 U. S. C. A., Section

381; and the Secretary's failure to make adequate pro-
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vision therefor in the allotment proceedings herein con-;

stituted an abuse of official discretion, if he had any. Sec- ?

tion 381, supra, provides: j

"In the cases where the use of water is necessary to

render the lands within any Indian reservation avail-

able for agricultural purposes, the Secretary is au-

thorized to prescribe such rules and regulations as he

may deem necessary to secure a just and equal dis-

tribution thereof among the Indians residing upon any

such reservation * * *"

Appellant construes Section 381, supra, to mean that

the Secretary has uncontrolled, and uncontrollable, dis-

cretion to apportion, or to refuse to apportion, the waters

of the Agua Caliente Reservation. Appellees say no

such uncontrollable discretion exists, or has ever existed.

That the Secretary has a measure of discretion in the ap-

portionment of the waters of an Indian Reservation under

Section 381, supra, is not denied; but his discretion does

not extend to a failure and refusal to make such appor-

tionment of water for the irrigation of lands, admitted

and declared by him to be irrigable, for more than six

years after allotment thereof in severalty. This is pre-

cisely what he has done in respect to the lands of the Agua

Caliente Reservation.

The judgment of the District Court declares [R. 145]

:

"That the right to a just share of the tribal waters

is appurtenant to and accompanies each allotment of

tribal lands, and plaintiffs are entitled to have appor-

tioned, and it is the duty of United States of America

to apportion, the waters upon the Reservation of said

Band of Indians in such manner as will secure for

each plaintiff a just share of the tribal waters."

(Par. 11.)
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An Indian allottee is, by the express provisions of the

statute (25 U. S. C A., Sec. 381) entitled to a just and

equal share of the tribal waters. Apparently, appellant

objects to a judicial declaration that such Indian has the

right conferred by statute.

The judgment below declares that it is the duty of the

United States to apportion the tribal waters of the Agua

Caliente Reservation. Can there be any doubt as to such

duty under the facts of this case? Of course, not. The

District Court found, in this connection, that

"The evidence shows that the Secretary has been

remiss in performance of the duty imposed upon him

by law, not only in the allotment of the land proper

to the Agua Caliente Band of Mission Indians, but

also by his failure even until now to allot water rights

appurtenant thereto * * *"

The remissness in the performance of his duty by the

Secretary, as above found, at the date of the judgment,

had continued from January 1949, to September 29, 1954

(more than five years), and by the admissions in appel-

lant's brief still continues. Is there no remedy for such

a gross abuse of discretion, if he had any? Of course

there is a remedy, and jurisdiction is vested in the Dis-

trict Court by 25 U. S. C. A., Section 345 and 28 U. S.

C. A., Section 2201, to declare such abuse of discretion

and to adjudicate the right of the Indian allottee to a just

and equal share of the tribal waters.

Cf. 25 U. S. C. A., Sec. 323.

If appellant's contentions in respect to the Secretary's

claimed uncontrollable discretion in the apportionment

of tribal or reservation waters should be upheld, then it

logically follows that he could refuse forever to make a
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necessary apportionment of such waters. In that event,

lands allotted as irrigable could and would be made as

arid as those declared to be and allotted as arid lands.

Moreover, the Secretary's failure and refusal to appor-

tion the waters of the Reservation violates the right of

each Indian to a full and complete allotment of land in

severalty and constitutes an exclusion of him from his

selected lands to the extent of such denial. It is con-

ceivable that an Indian allottee might be wholly depen-

dent for a living upon the fruits of the irrigable portions

of his allotment. In such event, could it be reasonably

contended that such Indian could not litigate his right

to a just and equal share of the waters of the reservation

under 25 U. S. C. A., Section 345? The answer is

obvious, for under those circumstances such Indian, be-

cause he has been "unlawfully denied or excluded from

any allotment or parcel of land" to which he is entitled,

"may commence and prosecute or defend any action, suit,

or proceeding in relation" thereto. (25 U. S. C. A.,

Sec. 345.) Thus, discretion, if any, must yield to the

statute.

In its comment on 25 U. S. C. A., Section 381, appel-

lant states (its brief, p. 43) ''this statute plainly con-

templates merely the 'distribution' of water and not its

'apportionment.' " This is splitting hairs that do not

exist. The meaning of the words "distribution" and

"apportionment" is the same.

Webster's International Dictionary defines "apportion-

ment" as follows:

"The division of rights or liabilities among several

persons entitled or liable to them in accordance with

their respective interests * * *"

I
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The verb "apportion" is defined to mean

"To divide and assign in just proportion; to divide

and distribute proportionately; to make an apportion-

ment of; to allot * * *"

The word "distribution" is defined as the

"Act of distributing; apportionment among sev-

eral or many; as, distribution of gifts."

The judgment of the District Court in this behalf goes

no further than to declare

"That the right to a just share of the tribal waters

is appurtenant to and accompanies each allotment of

tribal lands, and plaintiffs are entitled to have appor-

tioned, and it is the duty of United States of America

to apportion, the waters upon the Reservation of said

Band of Indians in such manner as will secure for

each plaintiff a just share of the tribal waters."

There can be no doubt that the District Court correctly

declared the law in respect to the waters of the Agua

Caliente Reservation, and in respect to the duty of the

United States to make an apportionment (i. e., distribu-

tion, division) thereof among the members of the Band.

This court, in United States v. Pozvers, 94 F. 2d 783,

construed Section 381 of Title 25 U. S. C. A., supra, to

mean under the facts of that case that

"* * * the Secretary of the Interior was au-

thorized to prescribe rules and regulations to secure

the just and equal distribution of said zvater among
the Crozv Indians, but he was not authorized, by rule,

regulation, or otherwise, to deprive any allottee or

patentee of lands in the Crow Reservation, or the

successor in title of any such allottee or patentee, of

his just and equal right to the use of said waters."

{Id., p. 786.) (Emphasis added.)
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The word "duty" does not appear in the quoted state-

ment, supra^ but, we submit, is impHcit therein. Cer-

1

tainly, this court's statement, supra, is authority for the

proposition that each and every member of the Agua

CaHente Band of Indians is entitled to a just and equal

distribution of the waters of the Reservation, and that

this right is appurtenant to his allotment. j

Appellant's position, as set forth in its brief, intimates

that only the plaintiffs are interested in the judgment in

this case. This is incorrect. The whole Band of the

Agua Caliente Indians, as a class, is interested in the

District Court's judicial declaration in respect to the rights

of said Indians in and to the waters of the Reservation,

in the income from their allotted lands, and in the equali-

zation of their allotments. Any decision below, or here,

adverse to the plaintiffs in respect to waters, income, and

equalization of allotments would affect all members of

the Band. The judgment herein affords protection alike

to each and all members of the Band in the respects and

as to the matters hereinabove mentioned and set forth.

The judgment should be affirmed.

Conclusion.

Appellees, therefore, respectfully submit that the Dis-

trict Court committed no error in its judgment and that

it should be affirmed.

Respectfully submitted,

John W. Preston,

John W. Preston, Jr.,

Oliver O. Clark,

David D. Sallee,

Attorneys for Appellees.
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STATEMENT

In our Opening Brief (pp. 5-18) we presented a

fair, complete and accurate statement of the facts

pertinent to the understanding and determination of

the issues presented on appeal. In contrast appellees'

statement of the facts (Appellee's Brief, pp. 2-8) is

argumentative and contains many inaccuracies.

While in some instances these inaccuracies relate to

matters which we believe to be immaterial to the

resolution of the issues presented, we feel compelled

to state the true facts in some detail to show the lack

of validity of appellees' argument, based on their

version of the facts, that the Agua Caliente Indians

(1)



can obtain justice at the hands of the Government only

by intervention by the court in the whole allotment

process.

1. There was no inordinate delay in the making of

allotments.—In their brief (pp. 2-3) appellees refer

to the litigation as to the right of the Agua Caliente

Indians to receive allotments and state, ''No allot-

ments to the Palm Springs Indians were ever made

and approved by the Secretary of the Interior until

1949, and then only after a mandamus action had been

filed by some fifteen meml^ers of the Band against the

Secretary in the District Court for the District of

Columbia." It is true that after the 1927 allotment

proceedings no trust patents had been issued until

1949. But there is no warrant in the facts for any

inference that, after the final decision in the Arenas

case that the Indians were entitled to allotments, the

Secretary of the Interior failed or refused to take

any action in the j^remises except under the threat of

mandamus. In the first place it should be borne in

mind that both the St. Marie litigation and the first

decision of this Court in the Arenas case affirmed the

Secretary's decision that no allotments should be made
on the Agua Caliente Reservation. St. Marie v.

United States, 24 F. Supp. 237 (S. D. Cal. 1938),

affirmed, 108 F. 2d 876 (C. A. 9, 1940), certiorari

denied, ])ecause petition filed out of time, 311 U. S.

652 (1940) ; Arenas v. United States, 137 F. 2d 199

(C. A. 9, 1943), reversed, 322 U. S. 419 (1944). And
the su])sequent Arenas litigation, which established

the right of the Indians to allotments, was not con-

cluded until June 9, 1947, when the Supreme Court



denied the petitions for certiorari filed both by the

Indian plaintiff and the Government. Arenas v.

United States, 60 F. Supp. 411 (S. D. Cal., 1945),

affirmed in part and reversed in part, 158 F. 2d 730

(C. A. 9, 1946), certiorari denied, 331 U. S. 842

(1947). Thus, the only pertinent period, insofar as

any charge of inordinate delay by the Secretary is

concerned, is the time between June 9, 1947, and

February 18, 1949. On the latter date the Secretary

directed that trust patents should be issued for allot-

ments as to which there were no conflicting selections

(R. 226-227). This delay of substantially less than

two years ' can hardly be termed inordinate, especially

since, as the Supreme Court recognized {Arenas v.

United States, 322 U. S. 419, 430 (1944)), 'Hhis is no

ordinary allotment problem." And least of all can

the events which took place during that period lead

to any inference that an allotment program was

undertaken only as a result of the filing of a manda-

mus action.

The mandamus complaint was filed on February

16, 1948.^ The record in the present case reveals

that long before that date and ever since the denial

of the petitions for writs of certiorari in the Arenas

case in June, 1947, the allotting of lands on the Agua

Caliente Reservation had been given continuous at-

^ By way of contrast this suit filed by appellees has delayed the

completion of the allotment process for almost five years from
July 10, 1950, when the suit was filed (E. 16), to June 23, 1955,

when appellees' cross-appeal Avas dismissed on stipulation.

^ Some time later, after some trust patents had been issued and
before any hearing on the merits, the complaint was dismissed

without prejudice.



tention in the Department of the Interior (R. 197,

198, 200). It was then agreed that the allotment

process should be expedited and that allotments should

be made in a manner which would, as far as prac-

ticable and feasible, do full justice and equity to the

individual members of the iDand and which would

be consistent with existing laws and regulations (R.

198). It cannot be denied that the problem of devis-

ing an equita])le allotment procedure for the Agua

Caliente Reservation (already recognized by the Su-

preme Court as presenting greater than usual prob-

lems) was made more difficult and complicated by

many factors including the facts (1) that some few of

the 1927 selections were validated as a result of the

Arenas litigation, while the great majority of such se-

lections were invalidated by the decisions in the St.

Marie case and Hatchitt v. United States, 158 F. 2d 754

(G. A. 9, 1946) ; (2) that only half of the members of

the band had made selections in 1927 ; and (3) that since

1927 there had been a great change of value in the

tribal land adjacent to the Palm Springs' city limits

(R. 198). For example, some of the lands in Sections

14 and 22, which had been classified as grazing lands

in 1927 (thus subject to "C" selections of 40 acres),

had greatly increased in value because of the develop-

ment of lands in adjacent sections so that the selec-

tion of these lands in 40-acre tracts would clearly

result in inequities and prevent the allotting of lands

of approximately equal value (R. 202-203).^

^ The court below found, contrary to the contention of appellees

(R. 10-11), that the adoption of this recommendation by the Sec-

retary (R. 210) was not an abuse of discretion in the equitable

a]lotment of the tribal lands (R. 134, Poinding No. XXII).



Obviously, the solution of such problems, and there

were many, required careful consideration at all de-

partmental levels before any public announcement of

the allotment procedure could be made. And that

there had been careful consideration of such prob-

lems from the time of final decision in the Arenas

case is manifested by the fact that, after the Secre-

tary directed the Commissioner of Indian Affairs on

April 8, 1948, to proceed with the making of allot-

ments in accordance with a broadly outlined plan

(R. 194-196),* agents of the Government performed

much work on the ground (R. 197-209) and on No-

vember 5, 1948, were able to request the Indians to

make their selections (R. 213; see also Plaintiffs'

Exliibits Nos. 19 and 20),' all this despite consider-

able outside interference with the allotment procedure

(see Government's Opening Brief, p. 7, fn. 4; see

also Plaintiffs' Exhibits Nos. 71, 72, 79, 80, 109).^

Indeed, counsel for appellees are on record as stating

* Appellees conveniently omit reference to the Secretary's in-

structions of April 8, 1948, in their incomplete statement (Br, 3)

as to the actions taken by the Department of the Interior after

the filing of the mandamus action.

' Plaintiffs' Exhibits Nos. 19 and 20 are not printed in the record

on this appeal, and according to the clerk's certificate (R. 161-

162) they were not transmitted to this Court as part of the

record on appeal, which record included items designated by ap-

pellees for purposes of their cross-appeal. However, the exhibits

were counterdesignated by the Government in connection with

appellees' cross-appeal, and, if the truth or falsity of statements

based upon such exhibits is deemed material in any way to the

decision on this appeal, it is requested that an opportunity be given

to have a supplemental record certified to this Court pursuant to

Rule 75 (h),F.R. C. P.

^ The comment in footnote 5, stipra, as to Exhibits Nos. 19 and
20 is also applicable to these exhibits.
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that the conduct of the government agents in carrying

out the allotment instructions has been "punctilious,

courteous and cooperative in every respect" (R. 236).

Plainly, ever since the final decision in the Arenas

case the allotting of the reservation has proceeded

as expeditiously as the circumstances permitted. An
analogy which, we believe, shows that unusual atten-

tion has been given this reservation with resulting

expedition is the fact that it took 10 years to prepare

the definitive 1927 allotment schedule after passage

of the 1917 amendment to the Mission Indian Act.

2. The so-.called Clark Schedule tvas not a selection

of allotments hy all members of the hand.—In their

brief (pp. 3-4) appellees identify Exhibit A to their

complaint as the so-called Clark schedule, referred to

in the Government's Opening Brief (pp. 8-9), and

state that the schedule listed the allotment selections

made by all 74 members of the Agua Caliente Band.

In its amended answer (R. 75), the Government ad-

mitted that plaintilfs, through their attorneys, had

filed a schedule of selections for allotments with

various government officials, but denied that Exhibit A
to the complaint was an accurate copy of said sched-

ule. And the record made in the district court not

only demonstrates the propriety of the denial but

also reveals many other inaccuracies in appellees'

statement. A comparison of Exhibit A to the com-

plaint and the ''Clark" schedule (Plaintiffs' Exhibit

No. 28 (g) in evidence) will reveal not only a decided

variance in the form of the two schedules but also

discrepancies in the descrij)tions of several selections

and the complete absence of any selection for allottee



No. 74 on the ''Clark" schedule/ All these variations

are individually of a rather insubstantial nature, but

they are indicative of the general inaccuracy of the

assertions (see Appellees' Brief, pp. 3-4) that the

selections listed had been approved in writing by more

than two-thirds of the members of the band and by

four of the five members of the tribal committee, and

that the selections shown on these schedules were in

all cases made by the Indians themselves rather than,

as the Government has asserted (Br. 8), in some cases

by the attorneys for appellees without the consent! or

approval of the individual Indians. '
•

Appellees charge that the Grovernment's brief con-

tained false statements, sajdng (Br. 4) that the stater

ment that the selections in the schedule were made hj

the attorneys without the consent or the approval oi

the individual Indian ''is untrue". Reference to the

pages of the record cited by the Government in sup-

port of its statement (R. 41-43, 49-50, 52-55) will

show that not only Raymond Welmas and Georgianna

Lorene McGlammery^ but also Augusta Patencio

Torro, Ronald Richard Saubel, Albert Welmas, Alena

Ramona Welmas, Dora Joyce Welmas, Corrinne

'' Exhibit A shows selections for only 72 Indians instead of the

74 claimed by appellees because two numbers (43 and 44) are

blanks (R. 17-19). Also, Exhibit A lists selections (Nos. 12 and

26) for Larry Norman Hatchitt and Lawrence Pierce, who were

not at the time enrolled members of the band (R. 238).
' Appellees (Br. 4) also refer to the answer of Richard Amado

Miguel. Reference to his answer (R. 42) will show that he ad-

mitted having authorized the Preston group to file on his behalf

the selections listed for him on Exhibit A to the complaint, bdt

that he alleged that he later repudiated those selections and

reaffirmed the selections previously filed with the allotting agent.

368992—55 2
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Welmas, Glorianne Yvonne Welmas, and Robert

Steven Saubel likewise denied that the selections listed

for them on Exhibit A had been made by them or by

any authorized person on their behalf. For example,

the answer of Torro states that she ''denies that the

selections listed under No. 54 on the schedule of which

^Exhibit A to the complaint purports to be a copy were

made by her, or by anyone authorized to act in her

behalf" (R. 49). This serious charge of appellees is

thus directly contradicted by the record.

Indeed, the assertion (Br. 3) that all selections

listed on the "Clark" schedule were made by the In-

dians themselves or their parents is of comparatively

recent origin and was not made by the person who

prepared the schedule at the time of its preparation.

When on December 17, 1948, Oliver O. Clark for-

warded to the Assistant Secretary of the Interior the

written selections of 41 members of the band, he re-

ferred to them as "the selections of allotments as made

by the members of the Agua Caliente Band of Mis-

sion Indians at Palm Springs, in Riverside County,

California, represented by us as their attorneys-at-

law" (Plaintiffs' Exhibit No. 22). And in referring

to the schedule which was to be transmitted under sep-

arate cover, he stated that it was "prepared in ac-

cordance with information we have as to the selections

which have been made and which are not in conflict

with other selections * * *" (Plaintiffs' Exhibit No.

22).^ And in forwarding the schedule on January 13,

1949, he referred to it as a "Schedule of allotment

selections by and for the eligible members" (Plain-

® Emphasis is supplied throughout this brief.
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tiffs' Exhibit No. 28). There is nowhere to be found

any direct, contemporaneous statement that all the

selections sho\\Ti on the Clark schedule were made by

the Indians themselves or by their authority. Rather,

the guarded language of the transmittal letters, the

denials of authorization by various Indians (R. 41-

43, 49-50, 52-55), and the fact that signed selections of

only 41 members were submitted make it obvious that

what happened was that when selections of any Indian

filed with the allotting agent were in conflict with the

selections filed through the Preston group, a lieu se-

lection was made, without his knowledge or consent,

for the allottee who had filed at the agency.

It is likewise clear that the Clark schedule (Plain-

tiffs' Exhibit No. 28 (g)) could not possibly have

been approved by a majority of the adult members of

the band or by a majority of the tribal committee on

December 17, 1948, as appellees assert (R. 6) and as

the schedule itself purports to have been approved."^

On the evening of December 17, 1948, the tribal com-

mittee held a meeting at which Oliver O. Clark pre-

sented for approval a document entitled
'

' Schedule of

Allotment Selections by Allotees, Agua Caliente,

Band of Mission Indians, Palm Springs, California,

1948" (Plaintiffs' Exhibit No. 23; Defendant's Ex-

'" The asserted approval of the Clark schedule, even if estab-

lished, is not conceded to be of any materiahty in the resohition

of the conflicting selections (see R. 221-222), and apparently the

court below considered the approval or lack of approval to be

immaterial, since it made no finding in the matter and held that

the individual defendants were entitled to allotments for those

selections as to which there were conflicts with appellees (R.

137-138).
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liibit I; Testimony of Lorene (Lena) Welmas, then

chairman of tribal committee, reporter's transcript of

proceedings, pp. 120, et seq.). In a portion of this

docmnent headed "Approval of AUotees" there ap-

peared the signatures of 17 members of the band,

similar to the signatures on the Clark schedule. This

document was in the exact same form as the Clark

schedule with separate columns for the name of each

Indian and the designation of his 2-acre, 5-acre and

40-acre selection. But both the 5-acre and 40-acre

columns were completely blank in all cases and the 2-

acre column was filled in in only 14 instances. Thus,

it is plain that the four members of the tribal commit-

tee approved a schedule which was virtually blank as

to the most important information—the selections.

The prior approval of the 17 members of the band w^as

in the same category. Obviously, the selections ap-

pearing on the Clark schedule and Exhibit A to the

complaint were not approved on December 17, 1948,

as asserted.'^ We submit, therefore, that the Govern-

ment's statement (Br. 7-10) as to the various sched-

ules and the administrative action thereon is correct.

Particularly do we reiterate (1) that only 41, not all

of the members of the band, filed selections through

the Preston group; (2) that many selections appear-

^^ It is interesting to note that, when the Preston orronp under

cover of a letter dated December 17, 1948, forwarded to the Sec-

retary of the Interior copies of the 41 selections filed through them,

it was stated that the schedule of allotment selections would be

transmitted under separate cover (Plaintiffs' Exhibit No. 22).

However, the schedule was not transmitted until January 13, 1949

( Plaintiffs' Exhibit No. 28) . Query : Why the delay if the sched-

ule had been approved, as claimed?
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ing on the Clark schedule were not authorized by the

Indians concerned; (3) that 19 of those who filed

selections through the Preston group soon repudiated

those selections and affirmed prior selections filed with

the official allotting agent; (4) that at the time th^

present action was filed all members of the band except

the seven plaintiffs had adjusted their selections and'

received trust patents; and (5) that before filing or

during pendency of this suit the plaintiffs, except

Carrie Pierce McCoy, Genevieve Pierce and Anna

Pierce, had likewise satisfactorily adjusted their

selections.

3. The facts as to alleged delays in issuance of

patents to appellees' nonconflicting selections.—Ap-

pellees (Br. 4-5) charge that the Secretary "failed and

refused to approve said non-conflicting selections and

to issue trust patents for the lands embraced in said

selections to the Indian plaintiffs entitled thereto."

This charge is unfair because, as will now be shown,

the delay in issuance of the patents was due to the

fact that the Secretary accorded them a privilege

which they themselves asked for.

The only official schedule on which any selections

for appellees appeared was Schedule No. 3 prepared

by the allotting agent. Their selections thereon in-

cluded those portions of their selections appearing

on the Clark schedule which were not in conflict and
other selections made for them by the allotting agent

in lieu of their conflicting selections (R. 232-233).

Instead of accepting the selections appearing on

Schedule No. 3 or making other selections of their



12

own they chose to appeal to the Secretary (R. 233).

On February 1, 1950, the Secretary held against

appellees with respect to their conflicting selections,

appearing on the Clark schedule, approved the bal-

ance of the selections by other Indians on Schedule

No. 2 which had been held in abeyance, also approved

some selections by other Indians on Schedule No. 3,

and said as to appellees and others similarly situated

at the time (R. 26; Plaintiffs' Exliibit No. 57) :

As the Indians (13 in number) for whom
the remaining selections appearing on Schedule

No. 3 were made have refused to accept those

selections and have asked, in the event of a

decision adverse to them in this appeal, that

they be accorded the right to make for them-

selves new selections (see Mr. Clark's letter

dated July 6, 1949, bottom of p. 8), action on

the selections made for them on Schedule No. 3

is suspended in order to afford them that privi-

lege. Accordingly, the case, as to them, is

remanded to the Commissioner of Indian Affairs

with instructions to cause to be served on each

of them (or on the heirs of any deceased In-

dian) a written notice affording the Indian an
opportunit}^, within not to exceed 10 days from
the date of receipt of the notice, either to ac-

cept the selection made for them on Schedule

No. 3, or to make a lieu selection of other

available tribal land. The responses to these

notices should be forwarded to the Department
for such further action as may appear to be

necessary.

The allotting agent by registered mail advised appellees

of their rights (R. 27; Plaintiffs' Exhibits Nos. 59,
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60, 61, 62 and 63), but their only answer was tRe

filing of this action (R. 27).

And, as pointed out in the Government's Opening

Brief (pp. 13-14), none of appellees up to the time

of trial in June, 1953, had made the required written

request that trust patents for the nonconflicting por-

tions of their selections be issued or that the income

therefrom be paid to them (R. 166-167, 172-176, 192-

193). Hence, trust patents had not been issued tov

the nonconflicting portions of their selections because

of their own failures and because of the administra-

tive practice of issuing to each allottee but one trhst

patent covering the three tracts in his allotment (R!

165-166). And appellees cannot deny that, when they

made proper written requests after the close of the

trial, they seasonably received trust patents dated

March 23, 1954, for the nonconflicting portions or

their selections, that they have been paid by th6

Government that portion of advance rentals attrib-^

utable to the period beginning on March 23, 1954, and

that they themselves have been collecting rents due

and payable since that date."^

4. The facts as to alleged delay in equalization of

allotments and apportionment of water.—Appellees

(Br. 5-6) have also referred to the failures of the

government officials to apportion water and equalize;

allotments and state (Br. 6) that even up to the time

this suit was filed "no action had been taken by the'

^- Likewise, they cannot deny that, when they abandoned tlieic

cross-appeals and either accepted the selections made for thenrj

by the allotting agent or made lieu selections, they received trust

patents covering the balance of their allotments. •
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Bureau or by the Secretary to correct them. Indeed,

the aijpellant expressly or tacitly admits that it has

taken no action in respect to the matters mentioned,

and in effect argues that all such matters are ex-

clusively within the discretion of the Secretary and

that the courts have no jurisdiction to adjudicate the

rights of the Indians in respect to the income from

allotted lands, or to adjudicate their rights in and to

the waters of the reservation, or to equalize the allot-

ments * * *." This statement misrepresents both the

facts and the Government's position.

Far from either expressly or tacitly admitting that

no action has been taken in respect to the payment of

the rental income or the equalization of allotments, we

assert that the Government has done everything pos-

sible as to these matters within the limitations imposed

by the existence of litigation.'' The failure to appor-

tion water as desired by appellees is more fairly ex-

plained by reason of the opinion of the Secretary that

such action was not only not necessary to protect the

^^ We have already reiterated {svpra, pp. 11-13) the facts as to

the partial payment of the income, and the reasons for the delay

in such payment and for the nonpayment of all of the income

claimed by appellees. In our openincr brief (pp. 14, 26, 33), we
pointed out that the Secretary had recognized the necessity for

equalizing allotments and had issued instructions in regard

thereto, but had directed that equalization be deferred until after

primary allotments had been made to all membei*s of the band.

We leave to this court the question whether such deferment of

eqtialization was reasonable. We also point out that since the

dismissal of appellees' cross-appeal in June, 1955, and their mak-
ing of lieu selections for their primary allotments, the matter of

procedures for the equalization of allotments as equitably and

fairly as possible has been receiving active consideration in the

Department of the Interior.
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Indians' rights but also not authorized by Congress.

See Government's Opening Brief, pp. 15-16, 29-32,

42-44 ; mfra, pp. 24-27. There is thus no basis for the

view that except for court intervention no action will

be taken as to these matters. Our view as to the

proper scope of the court's jurisdiction in this connec-

tion will be reiterated in the Argument, infra, pp. 16-19.

5. The Government does challenge ivhat appellees

call the ''Pertinent Findings/'—Appellees (Br. 6-7)

quote those ])ortions of the court's findings of fact re-

lating to the income from the nonconflicting selec-

tions, the equalization of allotments, and the appor-

tionment of water, and then state (Br. 8) :

The brief of appellant does not challenge the

sufficiency of the evidence to support the fore-

going and other findings of the District Court.

Moreover, the evidence fully supports said find-

ings and appellant's brief tacitly, if not ex-

pressly, admits the sufficiency of the evidence

in that respect.

This statement, we submit, is not a fair analysis of

the Government's opening brief.

A reading of those portions of the findings quoted

by appellees (Br. 6-7) will reveal that for the most

part they are conclusions of law rather than findings

of fact. Indeed, in its conclusions of law the district

court repeated these findings almost verbatim (cf.

Finding XXIII, R. 135, with Conclusion XII, R.
139-140; Finding XXIY, R. 135-136, with Conclusion
XIII, R. 140; and Finding XX, R. 134, with Conclu-
sion XXI). And we so characterized the "findings"
(Opening Br. 14, 15, 16, and especially pp. 25-26).

368992—55 3
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And, insofar as the quoted portions may be con-

sidered as true findings, we did challenge the accuracy

of the '^findings" that the Secretary was remiss in

his duty to equalize allotments and to apportion water

(Opening Br. 25-26, 43-44). However, quite reason-

ably we placed more stress on the inaccuracy of the

''findings" with respect to payment of income and

apportionment of water as conclusions of law (Open-

ing Br. 36-44). Here again appellees' assertion

simply ignores that portion of our brief dealing with

these matters.

ARGUMENT

I. The District Court had no jurisdiction to make declarations

as to the Indians' rights to an accounting for income, the

equalization of allotments, or the apportionment of tribal

water

Appellees' answer (Br. 11-18; see also Br. 5-6) to

the Government's first point of argument (Grovern-

ment's Opening Br. 21-36) completely ignores the

fact that the Government's basic jurisdictional con-

tention is, and has always been, that under the cir-

cumstances here present the district court had no

jurisdiction under the 1894 Act to make declarations

as to appellees' rights to the accounting for income,

the equalization of allotments and the apportionment

of water. In other w^ords, appellees' argument com-

pletely ignores the very pertinent facts (1) that only

portions of their selections had been denied by the

Secretary and that the Secretary's action in rejecting

these conflicting selections was approved by the court

below; (2) that the Secretary had not denied those

selections by appellees as to which there were no
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-conflicts, but rather had issued trust patents therefor

as soon as proper request had been made for such

action; and (3) that appellees had made no requests

for specific lands for equalization purposes, no re-

quests for income, and no requests for a specific allo-

t^ation of the tribal water {supra, pp. 11-15 ; Govern-

ment's Opening Br. 10-16, 22-23, 25, 27-33). It is

upon these facts, not abstractly or upon some hypo-

thetical facts assumed by appellees (Br. 14), that the

question of jurisdiction is to be determined. And the

question is the jurisdiction of a suit against the

United States under the 1894 Act, not of a mandamus

action against a government official or some other

form of action.

It is plain that under the facts as they exist appel-

lees' reliance upon "general equitable jurisdiction" is

of no avail. It is axiomatic that courts have no juris-

diction to grant relief from administrative action un-

til administrative remedies have been exhausted.

Myers v. Bethlehem Corp., 303 U. S. 41, 50-52 (1938).

Thus, it follows that, since proper requests had not

been made to the Secretary for the issuance of trust

patents covering the nonconflicting selections, for the

payment of income, for equalizing allotments or for

the allocation of water, there was no independent

basis for adjudication of these issues imder the 1894

Act. Reynolds v. United States, 174 Fed. 212, 213-

215 (C. A. 8, 1909)." And the adjudication of these

'* In the Reynolds case suit was brought under the 1894 Act to

obtain an adjudication in the abstract that phiintiffs were entitled

to allotments, they having made no selections of specific lands.

The complaint was dismissed without prejudice, the Court saying

of the 1894 Act (174 Fed. at pp. 214-215) :
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matters can not here rest upon '

' general equity jurisdic-

tion." For, while the court below had jurisdiction to

determine appellees' rights to their conflicting selec-

tions, such jurisdiction was exhausted when this mat-

ter was determined adversely to appellees. There was

then no basis for retaining jurisdiction to determine

other incidental rights, for in the very nature of things

appellees had to return to the administrative agency

and make new selections. Until this administrative

process is completed, it would be unseemly for a court

to interfere in any way. This reasoning, moreover, is

in full accord with the principle that the equity court's

right to adjudicate incidental issues is limited to those

cases in which equitable relief has actually been ad-

ministered or in which the jurisdiction has been right-

fully invoked. 30 C. J. S. Equity, sec. 67, p. 419; 19

Am. Jur., Equity, sec. 132. And in Arenas v. United

States, 197 F. 2d 418, 420 (C. A. 9, 1952), ignored by

appellees, this Court held that the authority of an

equity court to decide incidental issues did not em-

power the court to determine Indian heirship.

And there is nothing to the contrary in this Court's

opinion in Are/ims v. Preston, 181 F. 2d 62 (C. A.

"We think the proceeding in court was intended as a remedy
when the position of the officials is adverse, which does not relieve

the claimant of his duty to first localize his claim by a selection of

specific land, so that, if final decree is rendered in his favor, all

controversy will be at an end, and the Secretary of the Interior

can cause a patent to be issued without further inquiry. In Hy-
Yu-Tse-Mil-Kin v. Smith, 194 U. S. 401, 24 Sup. Ct. 676, 48 L.

Ed. 1039 [relied upon by appellees (Br. 13)], which was brought

under the Act of August 15, 1894, before the amendment of Febru-

ary 6, 1901, the claimant had made a selection of specific land."

Appellees have cited no case to the contrary.
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9, 1950), certiorari denied, 340 U. S. 819. In that

case Arenas had made a selection which had been

denied, so that there was room for the exercise of

^'general equity jurisdiction" after holding that an

allotment had been unlawfully denied. But in the

instant case there was not the necessary holding that

valid selections had been unlawfully denied. And

quite clearly the declarations that appellees were en-

titled to equaUzation of allotments, payment of income

and apportionment of water can not, as the 1894 Act

requires, "have the same effect * * * as if such allot-

ments had been allowed and approved" by the Secre-

tary. For, in each instance further consideration and

action is required of the Secretary, as is well illus-

trated by the retention of jurisdiction to effectuate

the judgment in these respects (R. 147-148). We
submit therefore that, apart from any other reasons

why jurisdiction was lacking,'' the court below had

no jurisdiction to make declarations as to the equaliza-

tion of allotments, the payment of income or the

apportionment of water because these matters had

not been properly submitted to the Secretary in the

first instance. Moreover, until such submission there

can be no "case or controversy" appropriate for sub-

mission to a federal court.

^^ In our Opening Brief (pp. 27-33) we set forth additional

reasons why the court below had no jurisdiction to make declara-

tions as to the three matters involved in this appeal. Appellees

have made no answers to these additional arguments and we
submit that there are none.
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II. Even assuming the existence of jurisdiction the District

Court erred in holding that plaintiffs were entitled to the

income derived from the lands included in their nonconflict-

ing allotment selections from the dates of their selections

Wliether or not appellees are entitled to the income

from the lands included in their nonconflicting selec-

tions for the period prior to issuance of trust patents

would depend, of course, upon the time at which they

acquired the "full" equitable title in the land and the

tribe's right was completely extinguished. In our

opening brief (pp. 36-38), relying upon the language

of the Mission Indian Act of January 12, 1891, 26

Stat. 712, that the issuance of a trust patent shall

"separate the indi\T.dual allotment from the lands held

in common," we contended that, no matter what

equitable rights appellees had acquired in the lands

by virtue of selection,'^ the tribe rather than the

individual Indian was entitled to the income for the

period prior to issuance of the individual trust patent.

We also distinguished the cases on which the district

court relied for its holding that full equitable title

vested in appellees as of the date of their selections,

and cited United States v. Reynolds, 250 U. S. 104,

108-109 (1919), as authority for our distinction (see

Government's Opening Br. 37, 38^2). Appellees

pay little regard to the language of the Mission Act

(Br. 21-22), brush off the opinion in the Reyyiolds

^®We did not contend, as appellees assert (Br, 21) "that an

Indian can acquire no rights in hiwfully selected lands until a

trust patent thereto is issued to the Indian.*' Of course, by virtue

of a valid selection the Indian obtained the right that the land

not be granted to another, and perhaps many other rights. We
merely contended (Br. ?)8) that the Indian did not receive "full'

equitable title until the issuance of the trust patent.
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case as merely a holding that a restricted Indian cannot

alienate his allotted lands during the trust period

(Br. 22), and in a boot-strap argiunent cite several

cases in the line distinguished in the Reynolds case as

authority for their contention that equitable title to

an allotment vests as of the date of selection (Br. 17,

19-20, 23). But the Reynolds case cannot be so

lightly brushed aside.

The Reynolds case is more than a holding that

restricted Indian lands cannot be sold during the trust

period. In fact, that well established principle of

law was not at issue in the case, the question at issue

and decided being whether the trust period began

with the approval of the allotment or with the issu-

ance of the trust patent (250 U. S. at p. 107). '^ And
the holding of the Reynolds case clearly is that under

the General Allotment Act an Indian's equitable title

was not complete upon approval of the allotment by

the Secretary, but rather became complete only upon

issuance of the trust patent (250 U. S. at pp. 108-

" Appellees (Br. 22) recite the facts that in the Reynolds case

the selection was approved on September 16, 1891, and that the

trust patent was issued on Februaiy 6. 1892, apparently to show
that the difference in time was de minimus. The date upon
which the Indian made the selection does not appear, but the

schedule upon which the selection was listed was dated August 7,

1891. Reynolds v. United States, 252 Fed. 65, 66 (C. A. 8, 1918).

The selection must have been made at some time prior to the latter

date. But the interesting factor is that the date of selection,

whether it was recent or long past, was not considered to be of

any importance in determining when the Indian's equitable title

vested (cf. Appellees' Br. 21-22). Moreover, as has been pointed

out, sit-p'a, pp. 11-13, the delay in issuance of trust patents in the

instant case was due to appellees' failure to follow the directions

of the Secretary and his subordinates.
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109). It is conceded that the Reynolds case did not

involve the right to income, but it did involve the

question as to when the equitable title became com-

plete, which should in turn determine the right to

income. As the Court of Appeals for the Eighth

Circuit said of the Reynolds case in Lemieux v.

United States, 15 F. 2d 518, 522 (1926), certiorari

denied, 273 U. S. 749:^^

While not directly in point here, it is an inti-

mation, at least, that the vesting of rights to

lands in such a case does not take place upon

the making of a selection or the issuance of a

certificate of selection by an agent.

We submit that the Reynolds case is more than an

intimation, it is a holding that complete equitable

title under the General Allotment Act, which is not

as clear in this respect as the Mission Indian Act,

does not vest until a patent issues.

Likewise of no help to appellees is their quotation

(Br. 20) from Raymond Bear Hill, 52 L. D. 688, 691

(1929). As indicated by the part of the opinion

immediately preceding the quotation, the writer of the

opinion was discussing the general rule as to the right

of a claimant to public lands. However, it was later

in the opinion recognized (52 L. D. at p. 692) that

the Supreme Court's decision in United States v.

^^ It is interesting to note that the cases upon which appellees

rely {First Nat. Bank of Decatur, Nehr, v. United States, 59 F. 2d

367 (C. A. 8, 1932) ; United States v. Whitmire, 236 Fed. 474

(C. A. 8, 1916) ; and Wallace v. Adaim, 143 Fed. 716 (C. A. 8,

1906), affirmed, 204 U. S. 415), were decided by the same court.

Obviously, the differences in the applicable allotment statutes

must make a difference in the result.
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EeynoUs, 250 U. S. 104 (1919), must be respected in

determining when equitable title to an allotment

vested. And the holding that selection alone served

to change the status of the land from tribal to indi-

vidual property under the allotment act there involved

could not be made with reference to the Mission Indian

Act which specifically provides that only the issuance

of the trust patent "shall separate the individual

allotment from the lands held in common."

Appellees (Br. 21) also rely upon this Court's

decision in United States v. Arenas, 158 F. 2d 730,

750 (C. A. 9, 1946), certiorari denied, 331 U. S. 842,

as authority for the contention that equitable title

became vested upon selection. But as pointed out

in the Government's Opening Brief (p. 37, fn. 13),

that case did not involve the question of a right to

income, the main question being whether Arenas was

entitled to a trust patent at all, with the effective

date of the trust patent being of little or no importance.

Moreover, while the 1927 allotment instructions, in-

volved in the Arenas case, called for the issuance of

a certificate of selection for allotment, there was no

such provision in the instructions here involved.

Rather, the present instructions provided that the

trust patents to be issued "shall be effective as of the

date of the issuance thereof" (R. 196; see Govern-

ment's Opening Br. 37, 41-42). Finally, we submit

that the decision in the Arenas case is in no sense

res adjudicata of the present issue, so that if it has

the effect claimed by appellees it should not be fol-

lowed here. Cf. Arenas v. United States, 197 F. 2d

418, 420-421 (C. A. 9, 1952).
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III. Even assuming jurisdiction exists the court erred in hold-

ing that it was the duty of the Secretary of the Interior and

the United States to apportion or allot the tribal water

among the individual Indians

In their third point of argument (Br. 24-30) ap-

pellees indiscriminately mingle jurisdictional argu-

ments and arguments on the merits. Their jurisdic-

tional contentions are for the most part based upon

factual situations that do not exist, and we shall rest

upon what we have already said as to the lack of

jurisdiction (supra, pp. 16-19; Opening Br. 21-27,

29-32, 33-36), merely reiterating that there have been

no complaints from any of the Indians as to the present

system of distribution of tribal waters (R. 171-172,

177, 180, 182-183, 259) and that, as the court found

(R. 127), the reservation lands are valuable for resort

purposes, which value would, of course, preclude agri-

cultural use (cf. Appellees' Brief 24-25, 28).

Contrary to the implication of appellees' assertions

(Br. 24, 26, 27), our argument on the merits and also

our jurisdictional argument (Opening Br. 29-32, 42-

44) can in no sense be characterized as a denial that

each Indian is entitled to a fair share of the tribal

water, or a contention that the Secretary's discretion

under Section 7 of the General Allotment Act of Feb-

ruary 8, 1887, 24 Stat. 388, 25 U. S. C. sec. 381, is ab-

solute. We freely admit the right of each Indian to

the use of a fair share of the tribal water and the

duty of the Secretary to distribute such water equi-

tably when its use is necessary to make the lands avail-

able for agricultural purposes. But we do contend

that there is no authority, under 25 U. S. C. sec. 381

or any other statute for apportioning or allotting the
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tribal waters in specific amounts among the individual

Indians (Opening Br. 29-32) and that the Secretary-

was not remiss in his duties under 25 U. S. C. sec. 381

in respect to the distribution of tribal waters.

Appellees (Br. 28-29) take issue with our distinc-

tion between ''apportionment" or "allotment" and

"distribution," and assert that the dictionary meaning

of the words is the same. But regardless of diction-

ary definitions, which are often of no value in defining

terms in Indian land law (cf. Muskogee County v.

United States, 133 F. 2d 61, 64 (C. A. 10, 1943)), the

General Allotment Act (of which 25 U. S. C. sec. 381

is the codification of a part) makes it clear that Con-

gress was not using the terms "allotment" and "dis-

tribution" as synonomous. Rather, Congress plainly

has directed the allotment of lands in the sense of a

transfer of title to the Indians, but in section 381 has

merely declared a right in each individual allottee of

lands to share in the use of tribal water, title to the

water rights to remain undisturbed, and has directed

the Secretary to see that the water was equally dis-

tributed for agricultural purposes.^'

" Obviously, since 25 U. S. C. sec. 381 authorized the Secretary

to prescribe rules and regulations for the distribution of water

only "where the use of water for irrigation is necessary to render

the lands within any Indian reservation available for agricultural

purposes," the allotment or even distribution of water cannot be

deemed part of the original allotment process (cf. Appellees'

Br. 25-28) . Congress knew that the condition imposed for action

by the Secretary might not arise at all. And if the distribution

of water was merely a part of the process of allotting land, there

would be no need at all for section 381. Thus, appellees would
in effect read the section out of the General Allotment Act, And
they would negate the will of Congress to treat the water situation

differently from the land itself.
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Based upon the assumption that the terms ''appor-

tion" and "distribute" are synonomous, appellees (Br.

29) consider the judgment as merely a declaration

that the right to a just share of the tribal water is

appurtenant to each allotment and that appellees are

entitled to have the waters distributed in such manner

as will secure to each of them a just share. If that

were the effect of the judgment, the Government would

not be greatly disturbed. But the judgment did not

use the term "apportionment" as synonomous with

"distribution." Rather, the court was using "appor-

tionment" in the sense of allotment and grant of title,

as is demonstrated by its conclusion of law No. XX
(R. 142-143; see also Conclusion XXI, R. 143) :

* * * and whenever it appears that the Secre-

tary has failed or refused to perform this duty

or has otherwise abused the discretion thus re-

posed in him by law, this Court has jurisdiction

under 25 U. S. C. sec. 345 to adjudicate the re-

sulting controversy between the Secretary and

the allottees, hy decreeing the precise nature

and extent of all water rights appurtenant to

and accompanying allotments of tribal land;

and such decree "shall have the same effect,

when properly certified to the Secretary of the

Interior, as if such allotment had been allowed

and approved by him * * * [25 U. S. C. sec.

345; * * *]

And in keeping with their fallacious line of argu-

ment appellees have suggested (Br. 5-6) that they

might be satisfied with the inclusion in the trust

patents of a provision that they were "entitled to just

and proper shares of the reservation waters." They
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also offered this suggestion in the trial court, but, as

we have shown (supra, p. 26), the court's judgment

is not in any sense an adoption of the suggestion.

Moreover, the adoption of such a procedure would

present jurisdictional obstacles. Congress has not au-

thorized the inclusion of any such provision in a trust

patent, so that neither the Secretary nor the courts

could insert such provision even if it were deemed

necessary. Deffehack v. Hmvke, 115 U. S. 392, 406

(1885) ; see Opening Br. 31. And such a provision is

not necessary since, even without it, an allottee is

nevertheless entitled to his fair and just share of the

water. United States v. Potvers, 305 U. S. 527, 531-

533 (1939) ; see Opening Br. 32. Thus, even if the in-

clusion were authorized, the omission of the provision

would not support a finding that the Secretary was

remiss in his duty.

The assertion at the end of appellees' brief that,

while only a few Indians are here concerned the whole

band ''as a class" is interested in a judicial declara-

tion concerning income, equalization and ajDportion-

ment of water (Br. 30) requires comment lest other

proceedings in the district court be inadvertently af-

fected. The district court has held that this is not a

class action (Conclusions XXI, XXII, R. 143). Ap-

pellees' attorneys have sought to join all of the mem-

bers of the band as parties to supx)lemental proceed-

ings in the present case claiming attorneys fees (Gov-

ernment's Opening Br. 34-35). Any statement that

this is a class action would obviously advance such a

claim. We therefore present in the Appendix hereto

a statement of the reasons why the district court was
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clearly correct in holding that this is not a class

action.

CONCLUSION

For the reasons stated herein and in our Opening

Brief, it is submitted that the judgment of the district

court should be reversed.

Respectfully,

Perry W. Morton,
Assistant Attorney General.

Laughlin E. Waters,

United States Attorney, Los Angeles, California.

Roger P. Marquis,

John C. Harrington,

Attorneys, Department of Justice,

Washington 25, D. C.

December 1955.



APPENDIX

Statement of Reasons Why District Court Was
CoRRF/^T IN Holding That This Is Not a Class

Action

In their quotation of Finding XX (R. 134) ap-

pellees (Br. 7) have indicated by asterisks the omis-

sion of the following

:

* * * but only a few members of the Band
are parties to this action, and it apj)ears that

all members, if practicable, should be joined

as parties to any action for equitable appor-
tionment of the water rights appurtenant to

the allotted lands.

This statement is repeated verbatim in the court's

conclusions of law (Conclusion XXI, R. 143) which

then continues (Conclusion XXII, R. 143)

:

Since plaintiffs here camiot represent the
interests of the unjoined members of the Band
because of their conflicting claims to allotments
[see Hanshernj v. Lee, 311 U. S. 32, 44-45
(1940)] and, the membership being relatively
small, all could be joined as parties to an
action, there is no basis for considering the
case at bar to be a class action [Fed. Rules
Civ. Proc, Rule 23 (a), 28 U. S. C. A.].

We will concede that each member of the Agua
Caliente Band is vitally interested in the final deci-

sion in this litigation, just as any person would be
interested in any litigation which as stare decisis

would have an effect on his property and rights. But
we can in no sense agree that each member has the
same interest as do the appellees in this case. In-
deed, it is clear that the interests of a majority of

(29)
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the members of the band would lie in the reversal

of the present judgment in one or all of its aspects.

For example, those Indians who have trust patents

for allotments with a comparatively high value, in-

cluding Genevieve Pierce and Anna Pierce, appellees,'

would no doubt prefer that there not be any equaliza-

tion of allotments, but that the income from the

remaining tribal lands would continue to be available

as the source of monthly per capita payments. Like-

wise, those Indians still of childbearing age would

doubtless prefer that the remaining lands be held

for the making of allotments to children to be born

in the future, with the result that their family hold-

ings would have a greater increase than would result

from equalization. Ol^viously, there is a conflict of

interests flowing from the requirement that allotments

be equalized.

It is likewise obvious that there is a conflict of

interests with respect to the payment of income de-

rived from allotted lands prior to the issuance of trust

patents. It is a fact that each member of the band,

including appellees, has received the income from the

lands allotted to him or her attributable to the period

after the issuance of a trust patent. No Indian has

received income for any prior period unless he was,

by virtue of a certificate of allotment issued in 1927,

in possession of the land allotted to him and was him-

^ In the petition for Supplemental Decree for Attorneys' Fees

and Expenses Advanced, etc., filed by the attorneys for appellees

in the district court it is recognized that, even though some allot-

ments are valued far in excess of $100,000.00, it would not be prac-

tical to attempt equalization on a higher basis than $100,000.00 (see

R. 230-231). Thus, although the petition lists the values of the

allotments of Carrie Pierce McCoy, Anna Pierce and Genevieve

Pierce at $63,730.00, $128,740.00, and $153,170.00, respectively, it is

acknowledged that only Carrie Pierce McCoy would be entitled to

a supplemental allotment for purposes of equalization.
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self responsible for the production of income. Rather,

it may be generally stated that the income derived

from the lands prior to the issuance of individual

trust patents has either been paid equally to each

member of the band, including appellees, in the form

of per capita payments, or has, since the tiling of this

suit been held in escrow pending judicial determina-

tion of the matter. The allotment selections were

made in November and December, 1948 (R. 128-129).

Trust patents were issued to 27 members of the band

in February, 1949 (R. 212, 223, 226) and to the re-

maining members (except appellees Genevieve Pierce,

Carrie Pierce McCoy and Anna Pierce) in February,

1950, or comparatively soon thereafter (R. 129-132).^

Appellees themselves would doubtless have received

trust patents in February, 1950, or earlier, if they had
chosen to abandon their position, held to be untenable

by the court below, as to their conflicting selections.

Thus, it is their own fault that their trust patents were

not issued at an earlier date (see also supra, pp. 11-13).

And since appellees have shared equally with the other

members of the band the income derived from other

allotments from the time of selection to the issuance

of trust patents, the other allotees cannot be expected

to look with favor upon the holding below, especially

when the affirmance of the holding would mean that

the per capita payments would have to be reduced, or

even eliminated, until appellees had been paid the

amount of income derived from their allotments dur-

ing the period at issue. Plainly, only appellees would
gain under the holding as to payment of income.

^ Trust patents were issued for the other appellees as follo^YS : to

Elizabeth Pete on June 29, 1950; to Marcus Pete, Jr., on Decem-
ber 21, 1950 ; and to Ruth Carmichael, nee Urton, on October 9,

1952 (R. 44-45, 48, 133). The Pierce sisters received patents

for their nonconflicting selections on March 23, 1954 (Gov. Br,

14, fn. 14).
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It is also plain that there ^Yould be no unanimity of

opinion with respect to the requirement of the judg-

ment that the tribal waters be apportioned among
the indi^ddual Indians. Some, if not most, of the

members of the band might prefer that the waters

of the reservation remain in tribal ownership, with,

as in the past, a right in each to the use of his just

share. Indeed, 15 members of the band actually

joined in making a group selection of lands including

the main source of the tribal water, the lands so

selected to be held in trust for the benefit of the entire

band (R. 220, 224-225, 234). Obviously, these Indians

considered it better that the tribal waters be retained

in a unitary holding.

Thus, it is clear that the instant case, far from
being properly labeled as a class action, presents a

sharp conflict of interests between the members of

the band as to each of the three questions presented

on appeal.
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In this brief the parties will be referred to as they

were referred to in Appellant 's Brief, viz : Candelario

A. Aguilar, as Appellant and Frances G. Aguilar as

Appellee. Reference to the printed transcript of record

will be indicated by the letter "T" followed by num-
erals denoting the page number.



JURISDICTIONAL FACTS

Appellee, Frances G. Aguilar, desires to state and

add Jurisdictional Facts because the Rules of Practice

of United States Court of Appeals for the Ninth

Circuit, Rule 18, Section 3, specifically states that the

Brief of the Appellee shall be of like character with

that required of the Appellant, except that no Specifi-

cation of Error shall be required, and no Statement

of the Case, unless that presented by the Appellant is

controverted. The Appellee desires to add Jurisdic-

tional Facts so that the Court may be informed in more
detail in complying with the Rules of Practice of the

United States Court of Appeals having in mind Circuit

Rule 18, Section 2-B wherein it states ''a statement of

the pleadings and facts disclosing the basis upon which

it is contended that the District Court had jurisdiction

and that this Court has jurisdiction to review the

judgment, decree or order in question ... ".

The Appellant, Candelario A. Aguilar, filed his claim

for the insurance in question with the Veterans' Ad-
ministration for the proceeds of said insurance policy.

The Appellant's claim to such proceeds was disallowed

by the Administration of Veterans' Affairs and after

a thorough investigation and review his claim was
disallowed by the Board of Veterans' Appeals, which

is the duly qualified Board to hear disputes of this

matter; his claim was denied on April 17, 1953. (T

pages 7-8-9).

This action was then instituted by the Appellant in

the United States District Court for the District of

Arizona under the provisions of the National Service

Life Insurance Act of 1940 as amended. (Title 38

U.S.C.A. Ch. 13). (Tpagel).



Appellate jurisdiction is conferred upon this Court

and the trial jurisdiction upon the United States Dis-

trict Court for the District of Arizona by Ch. 13, Title

38 U.S.C. (38 U.S.C.A. 817 and Ch. 10 Title 38 U.S.C),

(38 U.S.C.A. 445).

STATEMENT OF THE CASE

Appellee, Frances G. Aguilar, incorporates in essence

the Appellant's Statement of the Case but adds to the

Appellant's Statement of the Case the following:

The veteran, Raymond R. Aguilar, and the Appellee,

Frances G. Aguilar, were married on December 31,

1948 in Phoenix, Arizona. (T page 17). The veteran

lived with his wife from the date of marriage to Janu-

ary 8, 1949 (T page 18), however the veteran involved

in this matter and the Appellee were life-long sweet-

hearts and there had been a long and extended court-

ship which the Appellant, Candelario A. Aguilar, well

knew of. (T page 42, page 49). The Appellee states that

there is no conflict, that the veteran made oral state-

ments to his wife and others that he definitely intended

to change the beneficiary of his insurance from the

Appellant to his wife. These oral statements were made
not only to his wife but to Palmara Gallardo and to

Carlos R. Aguilar, who is the son of the Appellant Can-

delario A. Aguilar, but in spite of this, miequivocally

and without any rebuttal or controversy of any type

whatsoever testified as to the oral statements made by
his brother Raymond R .Aguilar to him. These state-

ments of intention were made to him ; and irrespective

of the relationship between this witness and the Appel-
lant, Carlos R. Aguilar, testified honestly and straight-

forwardly concerning the intentions of his brother. (T
pages 44-45-46).



In the trial of this matter a Report of Death was
introduced by the Appellee and admitted in evidence

for the consideration of the District Court. This Report

of Death which is defendant's Exhibit C in evidence

(T page 87) specifically shows the wife Frances G.

Aguilar as the beneficiary. This Exhibit we must fairly

assume was considered by the Trial Court sitting as a

trier of facts along with all the other matters that have

been set forth in the Satement of the Case by he

Appellant.

SUMMARY OF ARGUMENT

The Appellant has set forth five (5) Specifications

of Errors. We shall take up these matters in the same
order in which they have been set forth by the Ap-
pellant.

No. I

The Trial Court did not err in finding as a fact

(T pages 12-13) that plaintiff failed to introduce evi-

dence in the support of the allegations of his complaint

which would justify the entry of judgment in his

favor. The Trial Court foimd as a fact that the neces-

sary burden of proof was successfully carried by the

Appellee. It was found as a fact that the burden of

proof necessary was carried and as such controverted

the evidence supporting the allegations of the Appel-

lant's complaint.

No. II

The Trial Court did not err in finding as a fact

that the Appellee, Frances G. Aguilar, introduced



sufficient evidence to support the allegations of her

answer and to entitle her to judgment. The Trial Court

after considering all of the evidence, both oral and

documentary, did find as a fact that all of the evidence

presented was sufficient to satisfy the burden of proof

imposed by law upon the Appellee and as such the

evidence presented was sufficient to support the judg-

ment entered herein.

No. Ill

The Trial Court did not err in entering its Conclu-

sions of Law (T pages 13-14) in that Conclusions of

Law are in most instances derived from factual evi-

dence and the Trial Court sitting as a trier of facts

held that the evidence was sufficient, thereby the Con-

clusions of Law found are not in error.

No. IV

The Trial Court did not err in entering judgment
for the Appellee herein for the reason that he did find

as a matter of fact and there is sufficient evidence to

sustain this finding that the insured veteran did so

intend to change the beneficiary of his policy of insur-

ance and the Trial Court did find as a matter of fact

and there is sufficient evidence to sustain this finding

that the necessary affirmative acts were shown to give

effect to such definite intention.

No. V
The Trial Court did not err in entering judgment

in favor of the Appellee as said judgment is set forth

on page 14 of the transcript of record in that after

considering the facts and the Conclusions of Law there-

to the judgment was the necessary result.



The Appellee in substance agrees with the Appellant

that the burden rests upon one claiming as a substitute

beneficiary that the insured during his lifetime effected

a valid change. Collins v. United States, 161 F. 2d 64

(10th Cir., 1947) ; 2 A.L.R. 2nd; 509. However, this

burden of proof has been found by the Trial Court to

have been substantially and successfully carried by the

Appellee. The District Court personally heard all of

the evidence and facts and ruled on them ; and as stated

in McKewen v. McKewen, 165 F. 2d 761, "we should

not disturb the findings and judgment of the Court

below because there is substantial evidence to support

his findings," (Rule 52 Fed. Rules Civil Procedure, 28

U.S.C.A. following section 723-C). This same case,

supra, states ''it was the primary function of the

lower Court to draw all the inferences that w^ere

appropriate from the evidence in the case in an effort

to ascertain the intent of the deceased soldier.
'

'

Chapter 38, U.S.C.A. Section 802-G-, does grant the

insured the right to change the beneficiary of his

National Service Life Insurance subject to the regu-

lations imposed by the Veterans' Administration;

however, it has been ruled on many times that the

technicalities required by the Veterans ' Administration

will be ''brushed aside" and not considered in these par-

ticular cases. The manifested intent of the deceased

soldier is the salient factor to consider as to whether

or not a valid change of beneficiary was effected. It

has been stated in many cases that the notices required

by the Veterans' Administration will not be required

if the manifestation of intent to change the beneficiary

is shown to the Trial Court. In particular the McKewen
case, supra, states in reference to this "requirement for

written notice of change of beneficiary of National



Service Life policy is for benefit of insurer and may
be waived by it." This particular case like many others

went on to state that the Veterans' Administration

Appeal Board in ruling for the Appellee can be fairly

assimied as having waived the notice ruling.

The Appellee is in complete accord with the Appel-

lant that the strict compliance with the administrative

requirement as he has set forth in his brief is not

required in order to effect a change of beneficiary.

Kendig v. Kendig 170 F. 2d 750 (9th Cir., 1948). The
Kendig case, supra, which is the ruling case of this 9th

Circuit and w^hich has been affirmed by Downing v.

Dotvning, 175 F. 2d 40 gives great credence to the mani-

fested intent of the deceased veteran. It states that the

confidential statement signed in that particular case

is the most important item of proof. This Court speci-

fically laid down the rule that this stated confidential

statement meant more than evidence of an imexecuted

intent. It considered the stated confidential statement

not only as manifestation of intent but as a substantial

affirmative act on the part of the insured to evidence

the exercise of such intention. This Court in distinguish-

ing the Kendig case from Bradley v. United States, 10th

Cir., 143, F. 2nd 573, stated that the Court in the Brad-
ley case, supra, considered the statement there only

from the standpoint of its representing in and of itself

an attempt to effect the change. This Court considered

all of the evidence presented in the lower Court and has

stated that where there are numerous pieces of evidence

both oral and documentary then they are worthy of

showing a manifestation of intent and an affirmative act

on the part of the insured to evidence the exercise of

such intention. It is interesting to note that this Court

stated in the Kendig case, supra, that the Veterans' Ad-
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ministration, after investigation, had accepted the sol-

dier 's confidential statement as effecting a valid change

of beneficiary. We believe it to be a fair assumption that

this Court will give credence to the Veterans' Admini-

stration Appeal Board in that they are the investigative

administrative body in the determination of these cases

insofar as the insurer is concerned.

We are in accord with the Appellant that a mere
intent alone to change the beneficiary is not sufficient,

Collins V. United States, 161 F. 2d 64 (10th Cir., 1947).

However, much more than a mere intent has been

shown in the case at bar.

ARGUMENT
It is not the Appellee's contention or proposal that

this Court adopt a rule that the beneficiary of a National

Service Life insurance policy may be changed by evi-

dence, oral and written, of a mere intent to make such

a change. The case at Bar presents much more than a

mere intent to effect a change. All the cases, and espe-

cially so in this particular district, state that the mani-

festation of intent to change the beneficiary by the

veteran must be shown and some affirmative act must

be shown. The leading case in this district is the Kendig
case, supra. In that particular case the Court ruled

that there was enough evidence of the manifestation of

intent to change the beneficiary by the veteran and

enough affirmative act to present that evidence to the

jury, which was the trier of facts in that particular

case. As we understand it, that case concluded that the

Trial Court was in error in taking the case from the

jury and that the jury was not to be prohibited from

acting as the trier of facts. In the instant case this mat-

ter was tried before the lower Court. Evidence of the



manifestation of intent of the veteran to change the

beneficiary to his wife was presented. Evidence of the

required "some affirmative act" was presented. The
lower Court sitting not only as the trial judge but as

the trier of facts concluded that the evidence of both of

these elements was sufficient to rule in favor of the

Appellee. It is sound and substantiated law that an
Appellate Court will not disturb the findings and the

judgment of the Trial Court when there is substantial

evidence to support the Trial Court's findings. The
substantial evidence to support the findings of the Trial

Court in the case at Bar is substantially the following

:

Defendant's Exhibit A in evidence (T pages 79-83)

specifically states in the past tense, *'I changed every-

thing over to your name. For instance my G.I, insurance

and also you are the first one to be notified in case of

emergency .... ".

Defendant's Exhibit B in evidence (T pages 84-86)

reaffirms that manifested intent by stating *' cause I

already straightened everything out .... ".

In the case of Senato v. United States, 78 F. Supp.
536 at 538, in dealing with statements made by a veteran

to his wife it states ''as to the ensuing words the Gov-
ernment and the Plaintiff suggest—perhaps they later

even argued—that this could have been an oblique

expression intended 'to placate' his wife; i.e., to mis-

lead her to the extent of saying one thing and meaning
another. To so conclude would be to impute to nick

a gift of duplicity, and to purpose to lie, for which we
can find no support in the testimony. Nor should such
a judgment lightly be passed upon one whose word as

a soldier and whose makeup as a man seems to forbid

the imputation of such a blemish to his character." In
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the instant case Counsel for the Appellant did argue

this by definite intimation. However, the entire tran-

script of record will show that the deceased veteran was
the life-long sweetheart of the Appellee, that they were
on the best of amicable marital relations, that defend-

ant's Exhibit A in evidence (T page 79-83), defendant's

Exhibit B in evidence (T page 84-86), shows the com-

plete endearment that the deceased veteran held for his

wife. In Egleston v. United States, 71 F. Supp. 114 at

116, the Court indicates by his statement that letters

to a wife showing endearment are admissible and as

such are to be considered. It states "one week before

his death the soldier wrote in endearing terms to his

wife, expressing all the love and affection for her that

anyone could express." In consideration the exhibits

and the entire transcript and the oral testimony which

was propounded by Carlos Aguilar, the actual son of

the Appellant, (T pages 43-44-45-46) and considering

the testimony propounded by Palamara Gallardo (T

pages 36-37-38-39-40) it is a clear assumption that the

deceased veteran in the instant case held his wife in

the closest of endearing esteem and as such recognized

the '^ natural bounty of his affection" and as such very

definitely manifested his intent to change his National

Service Life Insurance policy by making her the bene-

ficiary.

Having shown the definite manifestation of intent by

the deceased veteran; what then is there to show the

requirement of ''some affirmative act?" The Appellee

submits that the letters themselves are enough affirma-

tive ast as required by the great majority of cases. In

the Kendig case, supra, it was considered that the

veteran's statements and the confidential statement

signed with the aviation squadron was enough of "some
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affirmative act'' to be considered and passed on by the

jury. The confidential statement which was considered

in that case was not by any means to be considered as

any type of formal change or notice of beneficiary. It

specifically stated that it was not to be opened until

after the death of the deceased veteran. In the case at

Bar we have specific letters which unequivocally state

that the change of beneficiary had been made. Evidence

was properly introduced of his proposed intention of

changing the beneficiary to his wife. Further in the

case at Bar there is a Report of Death which is defend-

ant's C in evidence (T page 87). This Report of Death
specifically states that the Appellee is the beneficiary.

In Walker v. United States, 70 F. Supp. 422 at 425,

the Court states "I think it is clear that the insured

gave the proper written notice of change of beneficiary

either on forms generally used in the army or by letter

or other memorandum and that for some reason, due
perhaps to the confusion instant to war, such forms,

letters, etc., were not available for production here. This
view is strengthened by the fact that when the soldier

was killed in action, his wife and not his his mother
was notified and all of the other benefits like allotments,

and so forth, have been paid to the wife." That case

further states "an ordinary signed letter or memor-
andum containing sufficient information, is sufficient

in war." "While the wife here has the burden to show
such notice was given, the fact it was given may be
given by circumstantial evidence." That same case,

supra, is even more analogous to the case at Bar in

that the District Court of the South District of Texas
foimd that letters sent the wife by the insured, both
while in the States and abroad, showed clearly that he
intended his wife to be the beneficiary. The "Report
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of Death" made by the Adjutant General of the War
Department to the Veterans' Administration showed
his wife as beneficiary. Some of the letters of the insured

to his wdfe had indicated he had taken steps to change

his beneficiary. The District Court concluded that the

information regarding the wife being the beneficiary

must have come to the War Department from the in-

sured, and that circmnstantial evidence showed that a

change of beneficiary had been made. It is interesting

to note in the case at bar that the Appellant's name was
not mentioned whatsoever in the beneficiary section of

the
'

' Report of Death. '

' He was not even mentioned as

contingent or second contingent beneficiary. It is also

interesting to note that by his own testimony (T page

77) the Appellant admitted that the deceased veteran

would write to him but he never once mentioned any-

thing about his G. I. Insurance.

In MitcheU v. United States, 165, F. 2nd 758, the

Court states that it is not one piece of evidence standing

alone but all the evidence together should be considered

as to the manifestation of intent and the affirmative

act required. It specifically states 'Hhe Court will brush

aside technicalities." "It is said that a combination of

intent and act is required, but to say in these insurance

cases that though intention to change the beneficiary

is proved to the hilt, no effective formal acthaving been

done no change can be held to have been done, is not

to hriish technicalities very far aside."

The Appellee submits that the Courts in these various

cases do not require that the notice of the change of

beneficiary be sent to the Veterans' Administration at

any particular time. In the Scott v. Johnson, 71 F.

Supp. 114.4 case, the Court states "it seems clear to

me that the deceased did everything prior to his death
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necessary to secure a change of beneficiary. His letter

of August 27, 1942 is clear and explicit in this respect.

There remained only the necessity of his wife forward-

ing this to the Veterans' Administration; instead of

doing so she wrote a letter herself.
'

' In criticizing the

Bradley case, supra, a note in 1954 Yale Law Journal

451 states that the doctrine upon which the Court's

decision was predicated namely that although strict

compliance with regulation is not necessary to perfect

a change of beneficiary when the intent to change is

clear, the insured must have done everything reason-

ably within his power to accomplish his purpose if

equity is to heed it, as conflicting with the great majority

of war risk insurances cases which allow reform of the

policy upon proof of intent alone. (See 2 A.L.R. 2nd
498-499). The Appellant on page 12 of his brief points

out to the court that in a record of emergency data,

defendant's Exhibit D in evidence, (T page 88), there

were written the words ''I understand that this form
does not designate or change life insurance policy bene-

ficiaries and that any such designation or change can

only be effected by separate action originated by me."
It is a fair assumption that the deceased veteran would
pay no heed to this particular wording in that on Janu-
ary 26, 1949 and again on February 2, 1949 the deceased

veteran was of the belief that he had taken affirma-

tive action to change the beneficiary over to his wife.

The stated Record of Emergency Data was dated Feb-
ruary 2, 1949, and it can certainly be considered that the

deceased veteran if he did note this wording did not

desire to change the beneficiary back to the Appellant.

The Appellee submits that it can in substance be

agreed upon that all these cases involving National

Service Life Insurance policies turn on their own par-
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ticular facts and merits. The case of Butler v. Butler,

177 F. 2nd 471 (5th Cir., 1949), which it seems Ap-
pellant is almost exclusively relying upon, seems to

be a definite example of that rule. The Court in

that particular case seemed to turn its decision on the

particular merits and facts of that particular case and
specifically stated 'Hhere is not sufficient proof of the

intent.
'

' The Court in the Butler case, supra, states that

the Gann v. Meek case (5th Cir., 165 F. 2nd 857) is not

being reversed by that particular Circuit, but that the

two cases in question must turn on their own particular

merits and facts. In the Gann case, the Court held that

a definite manifestation of intent was shown in that

the deceased veteran in that particular case did state

^'I did change my insurance." This is exactly what has

taken place in the case at Bar. The Court in the Butler

case, supra, certainly by very strong intimation and
dictum stated that if there would have been complete

and clear manifestation of intent then not so much is

required as to the affirmative action. The Butler case,

supra, at best—stands by itself and is not analogous to

the case at Bar in that no such definite manifestation

of intent was shown in that particular case and no

*' Report of Death" was submitted. It is not material

or relevant that a small private insurance policy was
changed over by the required methods of the private

insurance company in the case at Bar. It can not be

argued that two very different rules govern insofar as

National Service Life Insurance and private insurance

is concerned.
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CONCLUSION

The Appellee has pointed out to the Court the various

governing eases insofar as these matters are concerned-

There are many more cases that can be submitted.

However, it is the Appellee's belief that the Court is

most familiar with the cases involved in these matters

and it is not the desire of the Appellee to belabor the

Court any further with further citation of cases. It is the

Appellee 's belief that this Court is exceptionally famil-

iar with these matters in that the Kendig case, supra,

and the Collins case, supra, were handed down as the

law in this particular Circuit. The Appellee submits

that this case is even stronger than the Kendig case.

It is stronger in that evidence of the manifestation of

intent to change the beneficiary has been passed on and
evidence of some affirmative act has also been passed

on, not only by the Trial Court in this particular matter,

but by the authorized administrative investigative body.

After very lengthy and thorough consideration by the

foregoing investigative body and the Trial Court it

was found as a matter of fact that sufficient manifesta-

tion of intent and an affirmative act were showTi. The
Kendig case, supra, states in essence that these facts

should have been considered by the trier of facts, to-wit

:

the jury. The Appellee submits that the fact finders

have passed on these elements and have found those

facts in favor of the Appellee. It can not be assumed
that only a mere intent to change the beneficiary was
found. It must of necessity, and there is enough sub-

stantial evidence to warrant the finding of those facts,

that the necessary elements were clearly shown. The
Apellee submits that the facts have been passed on and
that the Court correctly found his Conclusions of Law^
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thereto and that the Court correctly entered its judg-

ment in favor of the Appellee. The judgment should

be affirmed.

Respectfully submitted,

FLYNN, VAN HAREN & STEWART

By : Art Van Haren, Jr.

Attorney for the Appellee,

Frances G. Aguilar,

404 Mayer Heard Bldg.,

Phoenix, Arizona
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Vance W. Williams, Appellant,

riDE Water Associated Oil ' ^^' ^^^"^"^

: Company, Appellee.

Appeal from the United States District Court

OF THE Western District of Washington,
Northern Division

BRIEF OF APPELLANT

STATEMENT OF JURISDICTION

The appellant, a merchant seaman, brought an action

at law against the appellee in the United States District

Court for the Western District of Washington, North-

ern Division, to recover damages for personal injuries

mstained by him when he slipped and fell while engaged

Jn the course of his employment on board a vessel owned

md operated by the appellee. Appellant's complaint

and appellee's answer have been superseded by a pre-

prial order, and only the pretrial order appears in the

^ecord on appeal (R. 3),

The case came regularly on for trial before a jury and

Defore the Honorable George H. Boldt, a District Court

ludge of the United States District Court for the West-

rn District of Washington, Northern Division. The

[1]



jury returned a verdict for the defendant and a judg-

ment on the verdict of the jury was duly entered (R. 9),

and the court filed its decision denying the motion for a

new trial (R. 12) upon which an order was duly entered

(R, 17). Appellant has duly prosecuted his appeal to

this court from the judgment.

JURISDICTION OF THE DISTRICT COURT

The jurisdiction of the District Court is granted by

the provisions of Title 28, U.S.C.A., Sec. 1331, granting

District Courts' original jurisdiction of civil actions

where the matter in controversy exceeds the siun or

value of $3,000.00, exclusive of interest and costs, and

arises under the laws of the United States ; by the pro-

visions of Title 28, U.S.C.A., Sec. 1332, which vests

jurisdiction in District Courts in cases of diversity of

citizenship and where the matter in controversy exceeds

the sum of $3,000.00, exclusive of interest and costs,

and by Title 46, U.S.C.A., Sec. 688 (Jones Act) which

vests jurisdiction in the District Court in cases there-

under.

JURISDICTION OF THE COURT OF APPEALS

The jurisdiction of this court is granted by the pro-

visions of Title 28, U.S.C.A., Sec. 1291, which gives to

the Court of Appeals jurisdiction of all appeals from

final decisions of the District Courts of the United

States.



STATEMENT OF THE CASE

This is a seaman's action, on the law side of the court,

brought to recover damages for serious and permanent-

ly disabling injuries sustained by the plaintiff while in

the service of the defendant as maintenance man in the

crew of the Tanker Tidewater (R. 72). Plaintiff's in-

juries were sustained on January 12, 1953, while the

vessel was alongside a dock at Portland, Oregon (R.

47, 73, 171). Plaintiff at that time, pursuant to orders,

was working with other members of the crew carry-

ing a heavy hose from the port side of said vessel to its

starboard side (R. 48). The area over which the men

were working was located near its No. 2 tank on the

forward part of the vessel (R. 48). Plaintiff had per-

formed no duties in that section of the vessel that day

prior to receiving his orders to help move the hose (R.

75). While he had washed out the after tanks of the

vessel on the forenoon of that day (R. 75) other mem-
bers of the crew had washed out the forward tanks

while the plaintiff was at lunch (R. 81, 82). At the

time of the accident the weather was misty and the decks

were wet (R. 50, 81). Plaintiff and two other members

of the crew picked up the hose in question (R. 49).

Plaintiff was the last man on the hose and was carrying

the end of the hose with a heavy flange attached to it

on his right shoulder (R. 49, 97, 173). The other men
led the way and plaintiff was required to follow (R. 98)

.

Because of the manner in which he was required to

carry the hose behind the other men he could not w^atch

the deck (R. 99, 150), and because of the type of hose,

could not follow directly in the path of the men who
preceded him when the direction of their travel was



changed (R. 153). As the men proceeded across the

deck plaintiff's feet hit an oily spot and he slipped and

fell face down striking his head on the deck and with

the heavy end of the hose dropping and striking him on

the back of his neck (R. 50, 99). There was an oil spill

at the spot where the plaintiff fell (R. 50, 177).

The main deck of the Tanker Tidewater was painted

with a black hull paint not intended for use on deck (R.

31, 36, 101). No sand or other abrasive material was

added to the paint in any manner (R. 32, 101, 179, 183)

although this has been denied by defendant's witnesses

(R. 220, 241, 262) . The paint used on the Tidewater was

normally slippery and became more slippery when wet

(R. 228, 237). In the operation of tanker vessels it is

expected that oil spills will occur on the deck and that

deck paint will become impregnated with oil (R. 226).

Extra precautions should therefore be taken in the

maintenance of decks of tanker vessels as compared to

the decks of dry cargo vessels (R. 38, 226). The normal

and usual manner is for a specially prepared non-skid

paint with an asphalt base to be used on the decks of

tanker vessels (R. 30). These specially prepared paints

have ingredients to prevent slipping. In the event that

commercial non-skid paints are not used, sand or other

abrasive materials are usually either mixed with the

paint or are added to the surface of a freshly painted

deck in order to provide safety for crew members (R.

166). Complaints had been made to the officers of the

vessel v^th regard to the slippery nature of the deck

and requests had been made that sand be added to the

paint at the time of application or that a non-skid type



of paint be used (R. 32, 39). These requests had been

denied (R. 32).

I
Because of the prevalence of oil spills on the main

decks of tanker vessels and the danger to personnel of

the vessel because of said spills, there was a standing

order on board the vessel in question that all spills be

immediately cleaned up at the time that they occur and

that great care should be taken in that regard (R. 34,

236, 237, 269). The two members of the crew testified

that plaintiff fell because of an oil spill that had not

been cleaned up (R. 50, 177). Plaintiff testified that he

fell because of an oily spot on the deck (R. 99). The

accident report prepared by the second officer follow-

ing the accident states as follows :

'

' Slipped when car-

rying the slop hose along oily deck.—Fell flat.—Fore-

head hitting the deck—hose hitting back of head—hose

ion right shoulder." (Plaintiff's Exhibit 1, R. 44). This

:
report was prepared on the day of the accident and was

:
inserted in the rough log book of the vessel as a perma-

nent record.

I

Defendant attempted to impeach plaintiff 's mtnesses

Smith and Hamilton, with regard to the oil spill, by the

;use of prior inconsistent written statements (R. 60,

il96). Any inconsistencies were explained by these wit-

inesses (R. 64, 199). With regard to the oil spill, the

I

defendant had no evidence to the contrary. Defendant's

Captain Daly testified that he had made no inspection

of the deck (R, 227). Defendant's second officer testi-

fied that he had made a casual inspection some time be-

fore the accident (R. 269).

A pretrial order was prepared before trial (R. 3) . In



formulating the issues the court required the plaintiff

to elect whether he would proceed under allegations of

negligence or allegations of unseaworthiness and would

not permit the plaintiff to proceed under both allega-

tions (R. 8). Plaintiff excepted to the court's ruling

and elected to proceed under allegations of negligence

(R. 8). The case was presented to the jury under the

theory of negligence only. The case was tried before

Judge George H. Boldt and a jury and resulted in a

verdict for the defendant. Plaintiff's motion for a new

trial w^as denied.

The trial judge instructed the jury that in determin-

ing damages the law of comparative negligence must be

applied (R. 298). Under this instruction the failure of

the jury to bring in any verdict for the plaintiff was

assigned as a reason in support of plaintiff's motion

for a new trial in the court below (R. 10). The basis

for this claim of error was that the evidence conclusively

established the presence of oil and that from the testi-

mony of defendant's own witnesses, the existence of an

oily deck could only result from the negligence of the

defendant or its employees, and that under the doctrine

of comparative negligence plaintiff was entitled to a

verdict as a matter of law.

There is also another issue before this court. During

the course of his instruction to the jury the trial judge

charged with respect to the presence of oil on the deck

that in order to find the defendant negligent the jury

must find that the defendant or its employees knew of

the presence of the oil and that the defendant would not

be liable for a transitory danger of such a condition



in the absence of actual or constructive knowledge of

the existence of the same (R. 296). Plaintiff excepted

to this instruction (R. 307).

SPECIFICATION OF ERRORS RELIED UPON

1. The court erred in requiring the plaintiff to elect

his remedy between negligence under the Jones Act

and unseaworthiness under the general maritime law.

2. The verdict of the jurv^ for the defendant cannot

stand in a seaman's case where the jury has been in-

structed that the rule of comparative negligence must

be applied, where the physical conditions which caused

the plaintiff's accident are the result of defendant's

negligence even though there is a charge of contributory

negligence against the plaintiff.

3. Where the evidence established that a condition

causing plaintiff's injuries could only be the result of

negligence and the violation of a standing order on

board the vessel requiring crew members to clean up

any oil spill inmiediately after it occurs, prejudicial

error occurred when the jury was instructed that the

plaintiff' must also prove that the defendant had no-

tice of the oily condition with an opportunity to correct

the same before the defendant would be held liable, as

foUows: (R. 296):

"If you should find that the plaintiff was caused

to fall by reason of an oily condition on the fore-

deck of the Tidewater^ that fact would not of it-

self warrant you finding that the defendant was
negligent. To find a defendant negligent in this

particular, if you were to find that there was oil at

the place where the plaintiff fell, you must find not
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only that there was this oily condition which caused

. the plaintiff to fall, but also that the defendant or

its employees knew or in the exercise of reasonable

care ought to have known of the condition and had

unreasonably failed to remove it because the de-

fendant is not liable for a transitory danger of such

character in the absence of actual or constructive

knowledge of the existence of the condition."

ARGUMENT

I. In a Seaman's Action for Damages at Law Liability

May Be Predicated on Both Negligence and Unsea-

worthiness. The Trial Court Erred in Requiring Plain-

tiff to Elect Between Negligence and Unseaworthiness.

This is a seaman's action to recover damages for per-

sonal injuries asserting rights under the maritime law

brought on the law side of the court with trial by jury.

Plaintiff attempted to allege both negligence and un-

seaworthiness. By pretrial order the trial court ruled

that the plaintiff could not join in one action a cause of

action based ujDon unseaworthiness and one based upon

negligence. The proof at the time of trial sustained

both. The plaintiff was required to elect his remedy

and elected to proceed upon the issues of negligence

alone (R. 8). The court's ruling was erroneous and re-

sulted in prejudicial error. The result of such a ruling

can be best demonstrated by the opinion of the Supreme

Court of the United States in the case of Seas Shipping

Co. V. Sieracki, 328 U.S. 85, 90 L.Ed. 1099, which very

clearly describes the absolute liability of a vessel owner

in cases where unseaworthiness is established. The

questions of reasonable care, notice and other related



questions do not occur where unseaworthiness is estab-

lished. We quote briefly from that opinion.

(U.S. p. 94) ''These and other considerations

arising from the hazards which maritime service

places upon men who perform it, rather than any
consensual basis of responsibility, have been the

paramount influences dictating the shipowner's

liability for unseaworthiness as well as its absolute

character. It is essentially a species of liability

without fault, analogous to other well-known in-

stances in our law. Derived from and shaped to

meet the hazards which performing the ser^dce im-

poses, the liability is neither limited by concep-

tions of negligence nor contractual in character.

MaJinicJi v. Southern S.S. Co., supra; Atlantic

Transport Co. v. Imhrovek, 234 U.S. 52; Carlisle

Packing Co. v. Sandanger, supra. It is a form of

absolute duty owing to all within the range of its

humanitarian policy.
'

'

Plaintiff's claim derives from two sources, the Jones

Act, 46 U.S.C.A., Sec. 688, which gives the right of ac-

tion for negligence, and the general maritime law which

gives a right of action for unseaworthiness. Branick v.

Wheeling Steel Corp. (CCA. 3) 152 F.(2d) 887, 889-

890. This case was, therefore, an action under the mari-

time law as modified or supplemented by the Jones Act.

While the question of election has been involved in

a substantial nmnber of cases, only two appellate courts

have had this issue directly before them and have passed

upon it. They are the United States Circuit Courts of

Appeal for the Second Circuit and the Third Circuit.

Both have decided that to compel an "election" between

negligence under the Jones Act and unseaworthiness
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under the general maritime law constituted prejudicial

error. German v. Carnegie-Illinois Steel Corj). (CCA3)

156 P. (2d) 977 ; McCarthy v. American Eastern Corpo-

ration (CCA3) 175 F.(2d) 724, cert, den., 338 U.S. 868;

Balado v. Lykes Bros. S.S. Co. (CCA2) 179 F.(2d) 943.

In all other appellate cases where the question has been

touched upon it has been referred to only by way of

dicta. The first appellate opinion was in the case of

German v. Carnegie-Illinois Steel Corp, supra, decided

on August 19, 1946. In that case a seaman was injured

when he slipped while oiling up the engines. He charged

negligence on the ground that another seaman had

carelessly dropped oil on the foot box on which he was

standing, and unseaworthiness on the ground that the

vessel owner failed to provide a guard rail. Upon de-

fendant's motion, the trial judge required him to

"elect" between negligence and unseaworthiness.

Plaintiff elected to proceed on the theory of negligence,

and as in the case at bar, the trial resulted in a jury ver-

dict for the defendant. On appeal, the Circuit Court

of Appeals for the Third Circuit set the verdict aside

and remanded the case for a new trial, holding that the

required "election" constituted prejudicial error. The

court's conclusion that the error was prejudicial was

peculiarly prophetic, for the second trial of the case

resulted in a verdict for the plaintiff. German v. Car-

negie-Illinois Steel Corp., 75 P. Supp. 361. We proceed

to a historical analysis of the foundation for the Ger-

man decision.

Under the general maritime law, prior to the passage

of the Jones Act, a seaman who suffered personal in-

juries in the service of his ship could hold the ship and
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her owners liable for (a) maintenance and cure; (b)

wages to the end of his contract ; and (c) indemnity by

way of compensatory damages if his injuries resulted

from the unseaworthiness of the vessel or her appli-

ances. The Osceola, 189 U.S. 158, 47 L.Ed. 760. He
could not on the other hand recover damages for injur-

ies suffered through the negligence of a fellow servant,

for under the general maritime law the fellow servant

doctrine was available to the vessel and her owners as

a complete bar to recovery. TJie Osceola, supra; The

Arizona v. Anelich, 298 U.S. 110, 120, 80 L.Ed. 1075,

1079. Although the traditional methods of enforcing

these rights was by libel in admiralty, either in per-

sonam or in rem, the right of a common law remedy

was "saved" under the Judiciary Act of 1789, (1 Stat.

at L. 76, 77, Chap. 20). Panama Ry. Co. v. Vasquez, 271

U.S. 557, 70 L.Ed. 1085 ; The Moses Taylor, 4 Wall. 411,

18 L.Ed. 397. However, the choice of forum does not

affect substantive rights and consequently, although the

seaman may elect to proceed at law to enforce a right

sanctioned by the maritime law and cognizable in ad-

miralty, his rights are governed by substantive admir-

alty principles : Garrett v. Moore-McCormack Co., 317

U.S. 239, 87 L.Ed. 239 ; Chelentis v. Luckenhach S.S.

Co., 247 U.S. 372, 62 L.Ed. 1171 ; *S'e^/.s' Shipping Co. v.

Sieracki, supra, 328 U.S. 85, 90 L.Ed. 1099. In brief,

prior to the passage of the Jones Act, the seaman's right

to recover indemnity by way of compensatory damages

was limited to a showing of unseaworthiness and this

right was enforceable both in admiralty as well as at

law.

The Jones Act brought new and additional rules of
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liability into the maritime law. It created a right of

action for damages through the negligence of the master

or crew. The Arizona v. Anelich, supra; Pacific S.S.

Co. V. Peterson, 278 U.S. 130, 73 L.Ed. 220; and accord-

ed to seamen the right to prosecute the action in federal

courts at law with trial by jury, irrespective of diversity

of citizenship, Van Camp Sea Food Co. v. Nordyke

(CCA 9) 140 F.(2d) 902; and at the same time con-

ferring concurrent jurisdiction upon the courts of the

several states, Engel v. Davenport, 271 U.S. 33, 70 L.Ed.

813 ; Bainhridge v. Merchants and Miners Co., 287 U.S.

278, 77 L.Ed. 302.

The Jones Act, 46 U.S.C.A., Sec. 688, provides, in

pertinent part, as follows, and brings us to the imme-

diate question before this court

:

"Any seaman who shall suffer personal injury

in the course of his employment may, at his elec-

tion, maintain an action for damages at law with

the right of trial by jury, and in such action all

statutes of the United States modifying or extend-

ing the common law right or remedy in cases of per-

sonal injury to railway employees shall apply;

* * * " (Italics supplied)

The defendant has asserted and has been sustained

by the trial court that the i3hrase "at his election" re-

quires the seaman to elect between theories of liability,

that is to say, that it requires the seaman to choose

whether he will assert liability on the theory of unsea-

worthiness under the old rules, or on the theory of

negligence under the new rules and that it forecloses

the assertion of liability upon both grounds in the same
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action. This proposition on its face appears to be so

unreasonable as to make it improbable.

What, then, is the election contemplated by the Jones

Act ? One aspect has already been considered, namely,

the seaman's freedom of choice to proceed in admiralty,

in rem, if desired, rather than at law. But there is a

second aspect to the problem. While the Jones Act

created and incorporated into the maritime law new

rules of liability for injuries resulting from negligence,

it did not create a new catose of action with respect to

such injuries. In other words, recovery of damages

based upon negligence was not intended to be cumu-

lative to recovery in damages based upon unseaworthi-

ness. Congress was simply providing an additional

basis of liability upon which a single recovery of dam-

ages could be predicated; the operative facts, whether

constituting unseaworthiness or negligence, or both

combined, being common to both and constituting hut

a single legal wrong resulting in a single cause of ac-

tion. This, in plain terms, means that a seaman is fore-

closed from prosecuting from judgment on the merits,

two actions based upon the same legal wrong, one on the

theory of negligence and the other on the theory of un-

seaworthiness. If the seaman chooses to proceed to

judgment on any single theory of liability he may not

thereafter proceed again on another theory since his

single cause of action once Hi i gated on whatever theory

is extinguished at the moment of judgment. The fore-

going is consonant with the established principles of

res judicata. Baltimore S.S. Co. v. Phillips, 274 U.S.

316, 71 L.Ed. 1069. An examination of the Phillips case

served to demonstrate that, precisely for this reason, a
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seaman cannot adequately enforce his rights under the

maritime law unless he proceeds as the plaintiff here

attempted to proceed. That is to say, unless he asserts

in the same action all of the grounds upon which he ex-

pects a judgment in his favor. In that case the seaman

had prosecuted to judgment (the judgment being ad-

verse to the seaman) a libel in admiralty against a ves-

sel owner for damages resulting from personal injuries

allegedly caused "by negligence in failing to provide a

safe place to work and to use reasonable care to avoid

striking respondent, and by unseaworthiness and insuffi-

ciency of gear and tackle employed on the vessel" (at

U.S. p. 318). Thereafter he brought a second action

to recover damages for the same injury, based upon

the negligent operation of the same appliances by the

ship's crew. The Supreme Court held that the judg-

ment on the merits of the first case operated as an abso-

lute bar between the same parties since the second suit

was upon the same cause of action as the first one. The

court stated as follows

:

(U.S. p. 319) "The affect of a judgment or decree

as res adjudicata depends upon whether the second

action or suit is upon the same or a different cause

of action. If upon the same cause of action, the

judgment or decree on the merits in the first case

is an absolute bar to the subsequent action or suit

between the same parties or those in privity with

them, not only in respect of every matter which

was actually offered and received to sustain the de-

mand, but also as to every ground of recovery which

miglit have been presented * * * ."

(U.S. p. 320) '^He is not at liherty to split up his

demand and prosecute it by piecemeal, or present
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only a portion of the grounds upon which special

relief is sought, and leave the rest to he presented

in a second suit, if the first fail. There would be no

end to litigation if such a practice were permis-

sible).^'' (Italics supplied.)

The trial court in its memorandum decision (R. 14)

has adopted the defendant's argument to the effect that

the Phillips case does not deal with an election under

the Jones Act, but is simply a typical case of res adju-

dicate where an action had been tried under a theory

of negligence and lost, and a second action alleging ad-

ditional grounds of negligence had been filed. Both the

trial court and the defendant have overlooked the fact

that the Supreme Court in the Phillips case passed di-

rectly on this point. The Supreme Court pointed out

that the first Phillips case was tried under the rule of

The Osceola, supra, that is, under the theory of unsea-

worthiness alone, and that the court and counsel had

misinterpreted the effect of the Jones Act in that case.

The Phillips case, therefore, is direct authority on the

precise question before this court. We quote from the

court 's opinion as follows

:

(U.S. p. 324) "It follows that here both the libel

and the subsequent action were prosecuted under

the maritime law, and every ground of recovery

open to respondent in the second case, was equally

open to him in the first. But evidently in the first

proceeding both court and counsel misinterpreted

the effect of Sec. 33, and proceeded upon the erron-

eous theory, that in admiralty the rule laid down in

the Osceola, 189 U.S. 158, 175:

'

'
' That the seaman is not allowed to recover an

indemnity for the negligence of the master, or any
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member of the crew, but is entitled to maintenance

and cure, whether the injuries were received by

negligence or accident,'

was still in force. Otherwise, it is quite apparent

from the language of the opinion that an amend-

ment would have been sought and allowed, plead-

ing the ground of negligence afterwards set up in

the second action. Nevertheless, the cause of action

was one and indivisible, and the erroneous conclu-

sion to the contrary cannot have the effect of de-

priving the defendants in the second action of their

right to rely upon the plea of res judicata. Plain-

tiff's claim for damages having been submitted and

passed upon, the effect of the judgment in the ad-

miralty case as a bar is the same whether resting

upon an erroneous view of the law or not." (Italics

supplied.)

It follows, therefore, that the second phase of the

election contemplated by the Jones Act simply means

that if the seaman proceeds to recover damages under

the old rules on the ground that his injuries were occa-

sioned by unseaworthiness he may not thereafter re-

cover damages under the new rules on the ground that

his injuries were caused by negligence. This does not

mean that he cannot proceed on both grounds in the

same action, for no matter whether the injuries were

occasioned by unseaworthiness or by negligence, or both

combined, there is but a single legal wrong for which he

will recover one indemnity by way of compensatory

damages. The crux of the matter is that plaintiff's right

to assert both grounds of liability at law does not stem

exclusively from the Jones Act. It derives primarily

from the principles reviewed in the Phillips case,

supra, considered in conjunction with the rules that
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liability for unseaworthiness may be asserted on the law

side of the court without encroachment upon the ad-

miralty jurisdiction. Had Congress intended to fore-

close this procedure it would not have been difficult to

find suitable language to express such intent. The ad-

dition of the following italicized phrase, or its equiva-

lant, would have been all that was necessarv% namely,

that "in such action all statutes of the United States

modifying or extending the conmion law right or rem-

edy in cases of personal injury to railway employees

shall apply, and if such action he at law, the said stat-

utes shall apply to the exclusion of all laws or rules of

liability.'' But Congress obviously had no such purpose

in mind. At the time of the passage of the Jones Act it

was the established doctrine that liability for unsea-

worthiness was enforceable on the law side of the court.

Consistent with the principles reviewed in the Phillips

case, supra, Congress in creating the new rules of liabil-

ity for the benefit of seamen simply supplemented the

existing maritime law by providing that in such action

all of the prescribed railway acts shall apply. By this

provision, the new rules were incorporated into and be-

came an integral iDart of the maritime law, and by it,

the seaman was left free to avail himself of the old rules

of liability as well as the new, provided hotJi are asserted

in the same action.

It is abundantly evident from the foregoing that

German v. Carnegie-IlHnois Steel Corp., 156 F.(2d)

977, is the consistent and logical culmination of firmly

rooted principles of the maritime law. The proper rule

is succinctly summarized in the German case at page

979:
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"Obviously, there are two distinct issues to be

tried. German was entitled to have the jury pass

on both in accordance with established principles

of negligence and general maritime law. If his

proof can sustain either or both, he may recover

damages * * * but, of course, only one compensation

for the injuries he suffered. This he was denied

by the action of the learned court below.

"We are unable to dismiss the error as being un-

prejudicial. * * * ."

Exactly the same question came before the Circuit

Court of Appeals for the Third Circuit again in the case

of McCarthy v. American Eastern Corporation, supra,

175 P. (2d) 724, certiorari denied, 338 U.S. 868, rehear-

ing denied 338 U.S. 939. That court had before it the

validity of a verdict in favor of the plaintiff on a claim

which had as its basis both the unseaworthiness of the

vessel and the negligence of the crew. The basis of the

appeal was the alleged error in submitting both of these

issues to the jury. The Third Circuit referred to the

fact that although this question had been decided ad-

versely to the appellant on one of its prior decisions

(German v. Carnegie-Illinois Steel Corp., supra), in

view of the insistent argument that its prior decision

ran counter to decisions of the Supreme Court of the

United States, the court reviewed its prior case and

amplified the reasons which led to its conclusion. After

discussing the rationale of the Phillips case, supra, the

court then discusses its decision in the light of the tra-

ditional attitude of the courts toward the rights of sea-

men at page 726 as follows

:

"Moreover, it seems clear to us that the rationale

of the decision in Baltimore S.S. Co. v, Phillips
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necessarily excludes the interpretation of the

phrase 'at his election' for which the defendant

contends. For the doctrine of res judicata, which

the court applied in that case, is bottomed upon the

proposition that a party should not be afforded a

second chance to litigate a question as to which he

has already had the opportunity of a day in court.

If a seaman in asserting a cause of action derived

both from the old rules of the maritime law and the

new rules of the Jones Act must confine himself

to only one of these grounds for recovery and for-

ever lose the benefit of the other by the application

of the doctrine of res judicata, that doctrine ap-

plies in a very much harsher form to those who
have always been regarded as wards of the admir-

alty in special need of protection than it does to

all other litigants. For not only would an injured

seaman have to decide at his peril, and in advance

of judicial determination, which of two possible

bases of his case was better grounded in law and

fact, but he would also have to stake his whole pos-

sibility of recovery upon that choice, being barred

from ever at any time asserting the other ground.

He would thus be denied the right to any day in

court upon what may turn out to have been his

only valid ground for relief. And in some cases the

choice might well be the nice one, often baffling to

the most experienced lawyer, as to whether the in-

jury was due to the failure of the owner to fur-

nish suitable appliances or the negligence of the

crew in their use. We cannot believe that Con-

gress when it passed the Jones Act as a measure
for the relief of injured seamen intended that it

should put them at their peril to any such choice as

this."

The court then concludes its decision with the state-
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ment that the election referred to in the Jones Act was

an election of remedies between a suit in admiralty and

a civil action with a right of trial by jury.

The Circuit Court of Appeals for the Second Circuit

originally in the cases of Skolar v. Lehigh Valley R. Co.,

60 F.(2d) 893, and McGliee v. U. S., 165 F.(2d) 287,

gave support to the proposition that an election between

the two remedies would be required. These two cases

are the basis of some decisions in inferior tribunals re-

quiring an election. It was also on the basis of these

two decisions that the District Court for the Western

District of Washington, Northern Division, originally

ruled that an election between negligence and unsea-

worthiness must be made (R. 15) and which ruling was

thereafter perpetuated under a tenuous interpretation

of the doctrine of stare decisis (R. 15). The District

Court in its opinion on plaintiff's motion for a new trial

makes this amply clear and stated as follows :
" It would

be inappropriate for the present judge to reexamine

the question in the absence of exceptional circumstances

and the third ground of plaintiff's motion ought to be

denied on that basis alone." What has been overlooked

is that the Skolar and McGliee cases, the basis of the

original decision in the District, have been overruled by

the Circuit Court of Appeals for the Second Circuit.

In the case of Balado v. LyUes Bros. S.S. Co., 179

F.(2d) 943, the Circuit Court for the Second Circuit re-

versed its prior holdings in the Skolar and McGliee

cases, supra. The Balado case was tried upon the theo-

ries of negligence and unseaworthiness. In the charge

to the jury, however, the trial court removed the issue
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of unseaworthiness from the jury. The question again

before the Circuit Court was whether these two issues

could be presented in the same proceeding. The court

refers to its prior decisions and reverses its prior rul-

ing. We quote from page 945 as follows

:

"The question whether the plaintiff must elect

whether to claim damages under the Jones Act for

negligence, or under maritime law for unseaworthi-

ness before submitting his claims to a jury may
perhaps be raised on a new trial because of certain

dicta in our decisions in Skolar v. Lehigh Valley R,

Co., 60 F.(2d) 893, 894, and McGIiee v. United

States, 165 F.(2d) 287. On this matter of election

of remedies we find the analysis by Judge Maris in

the opinion of the Supreme Court in Baltimore

S.S. Co. V. Phillips, 274 U.S. 316, 47 S.Ct. 600, 71

L.Ed. 1069, most persuasive. In accordance with

the view there expressed we think there will be no

necessity for such an election in the future. In our

opinion, election is required by the Jones Act only

between a trial by jury and a suit in admiralty.

Here that election was made when the plaintiff

brought his action at law under the Jones Act. On
the evidence before us we can discover no proof of

negligence on the part of the defendant which

caused any injury to the plaintiff. If the plaintiff

can sustain any claim for damages it will be found-

ed on proof that the ship was unseaworthy when
she sailed, and not on negligence of the officers and
crew. '

'

Prior to the publication of the decision of the Balado

case, supra, the District Court of California, Southern

Division, in the case of Reed v. The Arkansas, 88

F.Supp. 993, held that an election would be required.

After the decision of the Balado case it was recognized
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that no direct authority remained in support of the Reed

decision, supra. By the case of TJiomsen v. Dorene B.,

91 P.Supp. 549, a case emanating from the same district

as the Reed case and decided several months after the

Reed case, this is clearly demonstrated. We quote from

the opinion of the Tliomsen case at page 550

:

"Respondents rely upon Reed v. Arkansas (S.D.,

CaL, 1950) 88 F.Supp. 993, and the cases cited

therein, including Pacific S.S. Co. v. Peterson, 278

U.S. 130, 49 S.Ct. 75, 73 L.Ed. 220. Also cited there-

in is Skolar v. Lehigh Valley R. Co., 2 Cir., 1932,

60 F.(2d) 893, and McGhee v. United States, 2 Cir.,

1947, 165 F. (2d) 287.

''We hold these cases not controlling.

"In the Pacific S.S. Co. case (supra), the matter

of election between a suit under the Jones Act and

an action for unseaworthiness was not properly in

issue before the court, and the language in that

decision is dictum.

"In addition, German v. Carnegie-Illinois Steel

Co., 3 Cir., 1946, 156 F.(2d) 977, and McCarthy v.

American Eastern Corp., 3 Cir., 1949, 175 F.(2d)

724, cert. den. 1949, 338 U.S. 868, 70 S.Ct. 144, 94

L.Ed. 532, are cases directly in point upon the ques-

tion as to the election and hold that one is not re-

quired.

''Balado v. Lykes Bros., 2 Cir., 1950, 179 F.(2d)

943, was a case in v/liich the decision on election

was not necessary, but in that case the second cir-

cuit referring to its decisions in the Skolar and

McGhee cases (supra) terms its language therein

on the subject of election as dicta and indicates its

dissatisfaction with its o^vn language, and reaches

a contrary conclusion.
'

'
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The courts almost uniformly now hold that a seaman

may include charges of unseaworthiness and negligence

in one cause of action. One of the most recent cases to

review the authorities on this question is the case of

Hill, Jr. V. Atlantic Navigation Co. (D.C. Va.) 1954

A.M.C. 2150, 2151, as follows

:

"In their brief, the respondents question the

libellant's procedure of pleading a cause of action

premised on a general admiralty doctrine, such as

unseaworthiness, along with a claim under the

Jones Act, 46 U.S. Code, sec. 688. Election to seek

relief under the Act, they argue, precludes asser-

tion of liability on any other ground; they cite

Pacific S.S. Co. v. Peterson (1928), 278 U.S. 130,

1928 A.M.C. 1932. If this was ever the law, surely

it is no longer. The FJetero v. Arias (1953), (4

Cir.), 1953 A.M.C. 1390, 206 F(2d) 261 ; Balado v.

Lykes Bros. S.S. Co. (1950), (2 Cir.), 1950 A.M.C.

609, 179 F.(2d) 943; McCarthy v. American East-

ern Corp. (1949), (3 Cir.), 1953 A.M.C. 1865, 175

F.(2d)724."

Departments of the Superior Court of the State of

Washington until recently were divided on the ques-

tion of "election." Spangler v. Matson Navigation Co.,

1950 A.M.C. 409; Lewis v. Orion Shipping cfc Trading

Co., 1953 A.M.C. 546. With the decision of the Supreme

Court of the State of Washington in the case of Delbert

L. Williams v. Steamship Mutual Underwriters Assn.,

Ltd., 145 Wash. Dec. 191, 1D8, 1954 A.M.C. 2006, aU

doubt has now been removed and seamen are no longer

required to elect a remedy. In the Williams case, supra,

the problem before the court was the applicability of

the three year statute of limitations under the Jones
Act. In determining that the action was not barred by
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the statute of limitations on the ground that a recovery

under the pleadings could be based either under the

Jones Act, or under the general maritime law, the court

stated as follows at page 198

:

"Whether appellant's injury was due to the un-

seaworthiness of the vessel as defined by the long-

established rules of maritime law, or to the negli-

gence of officers or members of the crew under the

new rules made available by the Jones Act, or both,

there was but a single wrongful invasion of a single

primary right and there are not two separate claims

or causes of action. Baltimore S.S. Co. v. PMUips,

274, U.S. 316, 71 L.Ed. 1079, 47 S.Ct. 600 (1927)

;

Pate V. Standard Dredging Corp., 193 F.(2d) 498

(1952).

"When a seaman has alleged an injury in conse-

quence of a maritime tort in an action on either the

admiralty or the law side of a United States dis-

trict court or in a state court, the issue of unsea-

worthiness may be raised notwithstanding allega-

tions of negligence and notwithstanding failure to

allege unseaworthiness. Sandanger v. Carlisle

Packing Co., 112 Wash. 480, 192 Pac. 1005 (1920),

affirmed, Carlisle Packing Co. v. Sandanger, 259

U.S. 255, 66 L.Ed. 927, 42 S.Ct. 475 (1922) ; Plamals

V. S.S. 'Pinar del Rio/ 277 U.S. 151, 72 L.Ed. 827,

48 S.Ct. 457 (1928)."

It must be noted that in the Williams case, supra, the

Supreme Court of the State of Washington arrived at

the same result, that an election is not required, with-

out reference to the German, McCarthy and Balado

cases, supra.

Under the foregoing it is evident that where the op-

erative facts constituting the seaman's cause of action
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for damages tend to establish both negligence and un-

seaworthiness, the seaman is not merely privileged but

bound by both bases of liability unless he wishes to run

the risk of being deprived of relief altogether. It is sel-

dom possible to predict in advance whether the proofs

adduced at trial will sustain one or other basis of lia-

bility, and it is never possible to foretell which the jury

will adopt and which it might reject. To impose upon

the seaman the type of "election" contended for by the

defendant, and ordered by the trial court, would be to

force upon the seaman a rule which is supported neither

in logic, in reason, or in policy, and which would seri-

ously hamper the enforcement of a seaman's rights. The

entire basis of the trial court's decision on this point is

the elective provision in the Jones Act, but the election

contemplated in the Jones Act has no relation to the

type of election ordered by the trial court in the instant

case. To read the Act in the manner contended for by

the defendant would be not merely to construe narrowly

a species of legislation remedial in character, intended

for the benefit and protection of seamen who are pecu-

liarly the wards of admiralty, but to do violence to leg-

islation whose provisions are calculated to enlarge and

not to narrow the rights afforded to seamen. Such reme-

dial ]|egislation is always to be liberally construed. The

Arizona v. Anelich, supra, 298 U.S. 110 at 123 ; Socony-

Vacuum Oil Co. v. Smith, 30.' U.S. 424 at 431 ; Chelentis

V. Luckenhach S.S. Co., supra, 247 U.S. 372, 380, 381

;

Thurston v. U.S. (CCA9) 179 F.(2d) 514, 517.

We respectfully submit that the trial court erred in

requiring the plaintiff to elect between unseaworthi-

ness and negligence.
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II. In a Seaman's Case Where the Negligence of the De-

fendant Has Been Established, a Verdict by the Jury for

the Defendant Cannot Stand Under the Rule of Com-
parative Negligence, Notwithstanding the Seaman's

Contributory Negligence. Plaintiff Is Entitled to a

New Trial As a Matter of Law.

The evidence at the time of trial not only prepon-

derated to the effect that the place at which the plaintiff

fell was covered with oil, but the only evidence in the

case is that the jDlaintiff slipped on an oily spot on the

deck. Not only is this fact shown by plaintiff's own tes-

timony and the testimony of Thomas Smith (R. 50)

and Robert Hamilton (R. 177), but the accident report

prepared by the defendant and admitted into the evi-

dence as plaintiff's exhibit No. 1 (R. 44) states as

follows

:

"Question 11—Describe fully how injury oc-

curred : Slipped when carrying slop hose along oily

deck. Fell flat, forehead hitting the deck, hose hit-

ting back of head, hose on right shoulder." (R. 44

and plaintiff's exhibit No, 1)

The accident report was prepared on board the vessel

by Second Officer De Jong after he had talked to the

plaintiff and all of the other witnesses to the accident

(R. 265). The report was signed by Chief Officer Regan

(R. 249, 269). It must be assumed that Chief Officer

Regan also first determined the facts recited in the re-

port before signing the same. Chief Officer Regan did

not testify at the time of trial, nor was his deposition

taken by the defendant (R. 227). The only two wit-

nesses called by the defendant on the facts of the case

were Captain Robert W. Daly, who testified that he had

made no inspection whatsoever of the deck prior to the
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accident (R. 227), and Second Officer De Jong, wlio

made a round of the deck some time previous to the ac-

cident (R. 269) but made no inspection immediately

following the accident (R. 266).

The evidence is conclusive, therefore, that there was

oil on the deck. The evidence is also conclusive that the

presence of oil on the deck would be the violation of a

standing order on board the vessel and could only result

from negligence of crew members (R. 235, 236, 246,

269). The evidence also conclusively shows that the

plaintiff, Vance W. Williams, had performed no work

in the area where the accident had occurred during the

tank-cleaning operations (R. 75). The record then is

undisputed that the deck was oily and that said oily

condition was the result of negligence of employees

other than the plaintiff.

The trial court properly instructed the jury that the

law of comparative negligence applied and that con-

tributory negligence could not entirely defeat plaintiff's

claim if the defendant was in any degree negligent, and

that in such an event, plaintiff's own negligence would

only diminish the award (R. 298). In view of the con-

clusive evidence of defendant's negligence, the failure

of the jury to return any verdict for the plaintiff can

only mean that the jury did not properly weigh the evi-

dence and did not follow the instructions of the court,

and that plaintiff' 's motion for a new trial should have

been granted as a matter of law.

In the case of Becker v. Waterman S.S. Co. (CCA2)

179 F.(2d) 713, a mate employed upon a steamship

brought an action as a result of slipping on some oil
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near the deep tanks of the vessel. Defendant contended

there could be no recovery because of plaintiff's duty to

correct the dangerous condition of which he had knowl-

edge. The court in disposing of this defense discussed

the application of the rule of negligence and permitted

recovery for plaintiff notwithstanding his own contribu-

tory negligence. The court stated at page 715

:

"In the case at bar the jury was entitled to find,

as it apparently did, that a contributing cause of

the accident was the negligence of the assistant en-

gineer in failing to pump the oil out of the rose

boxes as he had said he would do. If the plaintiff

was also negligent in failing to see the blob of oil

on which he slipped, his own negligence may reduce

the amount of his recovery but is not a bar to his

action. Socony-Vacuum Oil Co. v. Smith, supra,

45 U.S. Code, sec. 53. Hence the court was right in

denying the defendant's motions to dismiss and to

direct a verdict.
'

'

In the case of Thurston v. U.S. (CCA9) 179 F.(2d)

514, this court applies the rule which is determinative

of this question. In that case a decision of the United

States District Court of Oregon was reversed where

recovery was denied to a third assistant engineer for

injury sustained as a result of falling into an open hatch

in the engine room. The trial court held that although

the evidence showed that the hatch had been negligently

left open by someone other than the appellant, that the

appellant was negligent in the performance of his du-

ties in failing to inspect and discover the open hatch,

and further held that appellant's ow^i negligence was

the sole and proximate cause of the injury and denied

a recovery of divided damages. The action of the trial
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court in the Thurston case, supra, is exactly the same

as the action taken by the jury in the instant case and

is error as a matter of law. We quote to that effect from

the opinion of the Thurston case at page 516:

"Appellant was injured by falling into an open

hatch in the engine room floor. The evidence is un-

contradicted that some other member of the crew

had negligently removed the hatch cover, leaving

the hatch open. Apjjellant negligently failed in the

performance of his duty to inspect the engine room,

whereby he failed to discover the open hatch into

which he fell. Although the negligence of someone

else making the engine room floor unseaworthy

continued until combined with negligent failure to

inspect the floor, the district court held that appel-

lant's negligence was the sole proximate cause of

the injury and denied a recovery of divided

damages.

"We do not agree. The Supreme Court in Socony-

Vacuum Oil Co. v. Smith, 305 U.S. 424, 59 S.Ct.

262, 83 L.Ed. 265, decided to the contrary that in

such cases of negligent failure to perform a duty

owed the ship, the doctrine of comparative negli-

gence applies. There the negligent performance of

an oiler's duty by using a defective step, of which
he knew the defect, combined \vith the negligent

failure of the ship to repair the step, with know-
edge of the defect, caused the oiler's fall and in-

jury. It was contended that the doctrine of assump-
tion of risk applied to such negligent performance
of the oiler's duty and not the admiralty rule of

comparative negligence. As the court stated, 305

U.S. pp. 424, 426, 425, 59 S.Ct. at page 263:

" 'The question is whether assumption of risk is

a defense in a suit brought by a seaman under the
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Jones Act to recover for injuries resulting from

his use, while on duty, of a defective appliance of

the ship, when he chose to use the unsafe appliance

instead of a safe method of doing his work, which

was known to him.

'

" 'Respondent was employed, as an oiler in peti-

tioner 's engine room. It was his duty while the ves-

sel was under way to touch with his finger, at inter-

vals of twenty minutes, a bearing of the propeller

shaft, in order to ascertain whether it was over-

heating and in need of additional lubrication. Di-

rectly in front of the bearing, as he approached it,

was an iron step, located about one foot above the

engine room floor and bolted to the bedplate which

supported the bearing * * *

'

" ' * * * The fall was caused by a defective step on

which respondent stood while on duty, when seek-

ing to learn, by touching with his finger, whether

an engine bearing was overheated.

'' 'In submitting the case to the jury the trial

court applied the admiralty rule of comparative

negligence, instructing the jury that negligence of

respondent contributing to the accident was not

a bar to recovery but was to be considered in miti-

gation of damages. The court refused petitioner's

request for an instruction that if respondent could

have performed his duty without use of the defec-

tive step, he assumed the risk of injury from it. In-

stead, the court charged that there was no assump-

tion of risk by the Feaman where the shipowner

failed in its duty to furnish a safe appliance.' (Em-
phasis supplied)

"We are unable to see any difference between the

oiler's negligence in failing in his duty to use the

safe method of inspecting the shaft bearing's tem-

perature and the failure of the appellant in his duty
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to inspect the engine room. In both cases prior neg-

ligence to supply a safe place to work due to the

negligence of someone other than the injured sea-

man continued until the injury which was caused

by the combined negligence. Were the identity of

the two cases not the same we would reach the same

conclusion by applying the doctrine of liberal con-

struction applicable to seamen's cases and stated in

the Socony-Vacuum case, supra, 305 U.S. p. 431, 59

S.Ct. 262, 83 L.Ed. 265.

"With regard to appellant's contention that the

award for maintenance and cure is insufficient, we
think the award is sustained by the evidence.

'

' The decree is reversed and the cause remanded

to the district court for a retrial of the issue of ap-

pellant's injuries pursuant to the principle above

recognized."

We respectfully submit that plaintiff was entitled to

some verdict as a matter of law under the evidence of

the case and that the judgment should be reversed and

that plaintiff should be granted a new trial on this

ground alone.

III. Where the Presence of Oil on the Deck Could Only

Result from Negligence As the Violation of a Standing

Order, the Court's Instruction that the Plaintiff Must
Also Prove that the Defendant Had Notice with an

Opportunity to Correct the Oily Condition Was Preju-

dicial Error.

In actions under the Jones Act, the employer is liable

for the acts of negligence of fellow servants. Interna-

tional Stevedoring Co. v. Haverty, 272 U.S. 50, 71 L.Ed.

157. It is sufficient to prove that an unsafe condition

was the result of a negligent act of a fellow crewman
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in order for the plaintiff to recover. Liability in cases

where negligence of a fellow servant exists as a cause

of the unsafe condition does not depend upon notice of

the condition being brought to the attention of the em-

ployer. The evidence at the time of trial, both from

plaintiff's mtnesses and defendant's witnesses, was to

the effect that the existence of any oil on the deck could

only be the result of the negligence of the crew member

who failed to remove the oil spell immediately after it

occurred (R. 236).

The MV "Tidewater" was an oil tanker, and because

of the nature of the cargo carried on board, oil spills

were not uncommon. If oil spills were permitted to re-

main on deck they would constitute a constant hazard

to the ship's crew (R. 237). Because of this danger, a

standing order was always in effect that any oil on deck

was required to be cleaned up immediately. The failure,

therefore, of a crew member to observe a spill at the

time it occurred and his failure to clean it up immedi-

ately constitutes negligence sufficient in and of itself

upon which to base a recovery. Captain Robert W. Daly

testified as follows in that regard (R. 235)

:

"Q. All right. Now suppose in the process of

discomiecting the slop hose or in taking his own
hose out of the tank some oil or some spillage occurs

on the deck, what is he supposed to do ?

A. Wipe it up.

Q. Is he supposed to do it before he puts his stuff

away or as part of the same process ?

A. Yes. (253)

Q. On other words, his job as soon as it appears

is to immediately take some steps to either neutral-
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ize it by putting sand on it or wiping it up, that is

true, isn 't it ?

A. Yes, sir.

Q. And if a man doesn't do that he is not doing

his job?

A. No.

Q. That is correct, isn't it?

A. Yes.

Q. And whoever cleans it out has got to do that

immediately and everybody expects him to do that ?

A. Yes.

Q. The master expects him to do that, the officers

and the other members of the crew who may be

working somewhere else?

A. Yes.

Q. So there can be no question about it, it must

be done immediately and he doesn't have to wait

for an order from an officer to do it, does he ?

A. No.

Q. As a matter of fact, if an officer would come

by and see an oil spill someone would probably get

the devil for not having wiped it up, wouldn't they?

A. They should, yes.

Q. In other words, the existence of an oil spill

itself (254) on that ship shows somebody didn't

wipe it, isn't that correct?

A. Yes."

Notwithstanding the foregoing, the court instructed

the jury as follows (R. 296)

:

"If you should find : that the plaintiff was caused

to fall by reason of an oil condition on the foredeck
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of the TroEWATER^ that fact would not of itself war-

rant you finding that the defendant was negligent.

To find a defendant negligent in this particular, if

you were to find that there was oil at the place where

the plaintiff fell, you must find not only that there

was this oil condition which caused the plaintiff to

fall, but also that the defendant or its employees

knew or in the exercise of reasonable care ought to

have known of the condition and had unreasonably

failed to remove it because the defendant is not

liable for a transitory danger of such character in

the absence of actual or constructive knowledge of

the existence of the condition."

By the foregoing instruction the court, contrary to

the evidence, stated that the presence of oil on the deck

in and of itself was not negligence and injected into the

issues the question of notice to the defendant of an oily

condition and indicated to the jury the oily condition

of the deck may be of a transitory nature, the knowl-

edge of which must be brought home to the defendant

before liability would attach. This is contrary to the law

under the evidence and constituted prejudicial error.

In the case of Adams v. American President Lines,

Ltd., decided by the Supreme Court of California, en

banc, on February 10, 1944, 1944 A.M.C. 550, a case in-

volving similar facts, was tried before a jury in San

Francisco, California. In that case the jury returned

a verdict in favor of the plaintiff after which the trial

court granted defendant's motion for a new trial. The

Supreme Court of the State of California reversed the

lower court.

In that case the plaintiff, a seaman on the SS "Presi-

dent Pierce/' slipped on an orange peel on a stairway
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sustaining a severe hand injury. There was no evidence

as to how long the orange peel had been on the stairway

and the only evidence was that in all probability it was

dropped by a member of the crew in the area after meal-

time. The appellate court handled the question of lia-

bility very clearly as follows

:

"The plaintiff met the requirements of proof on
his part when he introduced evidence from which
the jury properly could infer that the presence of

the orange peel was due to an act of negligence

within the scope of employment. He was not re-

quired to negative any defense by which the de-

fendant might successfully rebut his prima facie

case. Rather it was for the defendant to go forward
with evidence tending to prove that the presence

of the orange peel was due to the perpetration of

some act of malicious mischief, or good-natured

scuffling which would take the act outside the scope

of the employment. (Runkle v. Southern Pacific

Milling Co., 184 Cal. 714, 721, 195 P. 398, 16 A.L.R.

275 ; Kruse v. White Brothers, 81 Cal. App. 86, 253

P. 178.) No such evidence was introduced, and in

the absence thereof, the evidence may not be said

to support a reasonable inference that the act was
without the scope of the employment. '

'

In the case of Becker v. Waterman Steamship Corpo-

ration (CCA2) 179 F.(2d) 713, supra, the plaintiff, a

deck maintenance seaman, slipped and fell on a blob of

oil, which he had not seen, in a deep tank of the vessel.

There was no evidence as to how long the oil had been

at the particular place where plaintiff fell. There was

evidence that an assistant engineer, prior to the acci-

dent, had been instructed to clean some spilled oil out

of the rose box in the same deep tank and that he had
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failed to do so. Liability in that case was predicated

upon the failure of the assistant engineer to do his job

and the question of the transitory nature of the condi-

tion and of notice to the defendant of that particular

oily sjDot was not considered by the court as a defense.

In the case of Bachman v. U.S.A., 12 F.Supp. 298, the

libelant slipped on some oily deck plates in the engine

room of the vessel. The negligence consisted of the fail-

ure to keep the area mopped up. The court found for

the libelant entirely upon the negligent failure to clean

up the oil spill. We quote from the opinion of the court

at page 300

:

'

' The only evidence in the case touching the mat-

ter of whether the ship was negligent or was unsea-

worthy seems to me to come from the libellant him-

self ; at least, that is the only evidence of a convinc-

ing nature. The witness Ames spoke of the usual

situation respecting due care and seaworthy condi-

tion at the place of the accident, rather than as to

a personal knowledge of the exact condition of the

place at the time of the alleged occurrence of the

accident.

"So that the court finds, from a preponderance
of the evidence, that the iron plates at the time and
place of the accident were in an unseaworthy and
negligent condition by reason of the failure of the

ship and shipo-wmer to keep the oil slick mped up
with a proper and suitable instrument such as a dry
mop, and that as a result of such unseaworthy and
negligent condition, the libellant sustained the in-

juries and damages for which he seeks compensa-
tion in this action.

'

'

The instruction of the court was obviously prejudi-
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cial error. We respectfully submit that the judgment

on the verdict should be reversed on the basis of this

instruction alone.

CONCLUSION

It is respectfully submitted that the trial court erred

in requiring the plaintiff to elect his remedy between

negligence under the Jones Act and unseaworthiness

under the general maritime law, and that the ruling of

the court prevented the plaintiff from having a fair

trial; that prejudicial error also occurred as a matter

of law under the facts of the case where the jury failed

to return any verdict for the plaintiff; that the court's

charge that the plaintiff must prove that the defendant

had notice of the oily condition with the opportunity to

correct the same was prejudicial error under the evi-

dence of the case. The foregoing errors are of an ex-

tremely prejudicial nature and the judgment on the

verdict should not stand. We submit that the judgment

should be reversed and the cause returned to the district

court for a new trial.

Respectfully submitted.

Sam L. Levinson
Edwin J. Friedmax
Levixson & Friedman

Attorneys for Appellant
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For the Nietli Circuit

Vance W. Williams, Appellant,

Tidewater Associated Oil Company,
Appellee

Appeal from the Uxited States District Court,

Western District of Washington
Northern Division

BRIEF OF APPELLEE

PRELIMINARY STATEMENT OF CASE

This personal injury action, brought by a seaman

against his employer under the Jones Act (46 U.S.C.A.

§688) for alleged acts of negligence resulted in a jury

verdict in favor of appellee employer.

The negligence alleged as disclosed by the pretrial

order was as follows

:

1. That on or about the 12th day of January,

1953, at about the hour of 1:00 o'clock p.m., while

the Tanker "Tidewater" was alongside of a dock

at Portland, Oregon, the jjlaintiff was in the course

of his employment assisting in carrying a heavy

hose from the port side of said vessel to its star-

board side.

2. That at said time and place the defendant

carelessly and negligently failed to provide to the

plaintiff a safe jDlace to work in that the deck area

which plaintiff was required to cross was covered

[1]



with oil leaving the same in a dangerous and slip-

pery condition, and that said deck of the vessel was

covered with an improper type of paint and that

the paint was improperly applied in that no abra-

sive material was added for safe footing rendering

the deck generally unnecessarily slippery and haz-

ardous.

3. That as a direct and proximate result of the

defendant's negligence the plaintiff slipped and

fell with great force and violence. (R. 4)

COUNTER-STATEMENT OF THE CASE

Appellant's injuries occurred in the afternoon of

January 12, 1953, at Portland, Oregon, while serving

as maintenance man as a member of the crew of the

tanker "Tidewater." The vessel was lying alongside

her dock. Appellant and another seaman were engaged

in carrying a hose from the port side of the foredeck to

the starboard side, when he slipped (R. 98). There was

some confusion among the men as to the route to pur-

sue (R. 98). The men stopped for a discussion and then

proceeded across the deck. As they did so, appellant's

feet "gradually slid out from under me" and he fell to

the deck (R. 98). The deck was slippery and wet from

rain and mist (R. 154).

Appellant did not observe the condition of the deck

he was traversing at the time of his accident (R. 99).

He was the last of the three or four men carrying the

hose (R. 97). Appellant did not see any oil on the deck

where he slipped nor did he notice any oil on the deck

at any time that he was carrjdng the hose (R. 154, 150).

He was not warned by any of the men ahead of him



carrjdng the hose that there was any oil on the deck

(R. 154).

Appellant first visited the foredeck of the tanker

shortly before his accident which occurred around 2 :00

P.M. In the morning he had worked on the after deck

(R. 75). When he went forward in the afternoon the

hose had been uncoupled and was lying on the deck

(R. 82). As he proceeded along the foredeck in the di-

rection of the hose, he did not notice any grease or oil

on the port deck (R. 137). Prior to handling the hose he

carried a reducer from the forward end of the port

deck to the midship house, and while in the vicinity of

tank No. 3 he slipped in what he surmised was a com-

bination of oil and rain (R. 137). Appellant testified

it was routine practice on tankers to clean up any oil

spill as soon as discovered so he got a bucket of sand

and sprinkled it in the area (R. 139). He did not know
where the oil had come from in which he slipped (R.

138). After sanding this area appellant examined the

foredeck for other oil spills requiring sanding but saw

none (R. 142). He then proceeded forward to where the

hose he was to carry was lying on the deck. He saw no

grease or oil in the vicinity of the hose (R. 146) al-

though the foredeck was "thoroughly wet."

Thomas Smith and Robert Hamilton, who assisted

appellant in carrying the hose, testified in his behalf.

Smith testified that Williams slipped between No. 2

and No. 3 tanks in an oil spill (R. 50), which was im-

mediately sanded. Smith claimed the area of the oil

spill was 50 feet long and 10 feet wide (R. 57). Smith's

version of the alleged "oil spill" was impeached by ap-

pellee's introduction of Smith's signed statement (Ex-



hibit A-1) stating "there was no oil spilled at the spot

where Williams fell" (R. 78, 79). Smith sought to ex-

plain the discrepancy between his oral testimony and

written statement by alleging he was drunk the night

before he signed the impeaching statement (R. 64).

Hamilton testified that he had not noticed any oil on

the deck of the '

' Tidewater '

' any time before the acci-

dent (R. 193). He testified after Williams fell he went

to his assistance and observed a three or four-foot area

in which appellant slipped which "appeared" to be a

combination of oil and water (R. 177), and which he

had not noticed before. Hamilton was in front of Wil-

liams who was the last man on the hose. Like Smith,

Hamilton's testimony was impeached by a written

statement (Defendant's exhibit A-4) (R. 199, 200)

wherein Hamilton had stated "so far as I know there

was no oil or sand or abrasive material around the riser

at the time when Williams fell. I don't remember if

there was any oil on the deck at the exact spot where

WiUiamsfell."

Second Mate De Jong, the watch officer on the "Tide-

water" during the time appellant and the other crew

members were handling the hose testified that he made
routine inspections of the foredeck, both before and

after Williams' accident, but saw no oil on the deck (R.

259).

Appellant's allegation that improper deck paint was

used on the deck of the "Tidewater" at the time of ap-

pellant's accident was a sharply disputed factual ques-

tion. Appellant's witnesses testified that the deck paint



was not sanded. This was denied by Chief Mate Daly

(R. 200, 221, 239) and Second Mate DeJong (R. 262).

Appellant introduced in evidence the accident report

of the M/V "Tidewater" pertaining to plaintiff's in-

jury (plaintiff's Exhibit 1). In answer to a query as to

"how injury occurred," the accident report answer

was "slipped when carrying a slop hose on oily deck.

"

This was explained by Second Mate DeJong as hav-

ing been placed in the accident report by him leased

upon the statement of the appellant as to the cause of

his accident some time after its occurrence (R. 261).

The jury returned a verdict in favor of appellee find-

ing Williams' accident was not due to negligence on its

part (R. 9).

ARGUMENT

Appellant's First Assignment of Error

Election Is Statutory Requisite Under Jones Act Where
Seaman's Complaint Commingles Causes of Action for

Negligence and Unseaworthiness

The Jones Act (46 U.S.C.A. §688) was enacted in

1920 and reads as follows

:

"§688. Recovery for injury to or death of seaman.

"Any seaman who shall suffer personal injury

in the course of his emplojTnent may, at his elec-

tion, maintain an action for damages at law, with

the right of trial by jury, and in such action all

statutes of the United States modifying or extend-

ing the conmion-law right or remedy in cases of

personal injury to railway employees shall apply;

and in case of the death of any seaman as a result

of any such personal injury the personal represen-



tative of such seaman may maintain an action for

damages at law ^Yith the right of trial by jury, and
in such action all statutes of the United States con-

ferring or regulating the right of action for death

in the case of railway employees shall be appli-

cable. Jurisdiction in such actions shall be under

the court of the district in which the defendant em-

ployer resides or in which his principal office is

located. Mar. 4, 1915, c. 153, §20, 38 Stat. 1185;

June 5, 1920, c. 250, §33, 41 Stat. 1007." (Italics

ours)

Prior to its passage, seamen who suffered personal

injuries in the service of the ship had only a cause of

action against the shipowner or vessel for indemnity

because of the unseaworthiness of the vessel or her ap-

pliances. There was no death action in admiralty. Gen-

eral maritime law precluded a recovery to seamen for

injuries caused by the negligence of the Master or any

crew member of the vessel. Tlie Osceola, 189 U.S. 158,

47 L.ed. 760.

Seamen enforced this right of indemnity for unsea-

worthiness, in admiralty, either in personam or in rem,

in addition to his admiralty remedies for unseaworthi-

ness, the seaman could enforce this claim at common

law by \drtue of the "saving to suitors" clause of the

Judiciary Act of 1789 (1 Stat, at L. 76, 77, Chap. 20)

"saving to suitors a common law remedy where the

common law was competent to give it." Thus the com-

mon law courts of the state, and the law side of the Fed-

eral Court, in diversity cases, where available forum to

seamen to litigate their claim for indemnity in addition

to admiralty forum.



Jones Act Creates New Cause of Action

The Jones Act created a new and substantive and al-

ternative cause of action in favor of the seamen based

upon negligence to be enforced "at his election." This

election has been continuously defined by the United

States Supreme Court since 1924 in a series of decisions

as an election between the choice of an action for an

indemnity for unseaworthiness under the general mari-

time law or a cause of action arising out of negligence

based upon the new statute.

In the case of Panama Railroad v. Johnson (1924)

264 U.S. 375, 68 L.ed. 748, the elements of the statutory

election under the Jones Act were first delineated. The

court was considering the constitutionality of the Jones

Act which was attacked as violative of the uniformity

demanded of the maritime law.

In discussing the essentials of the election prescribed

by the Jones Act, the court said

:

"Rightly understood, the statute neither with-

draws injuries to seamen from the reach and op-

eration of the maritime law, nor enables the sea-

men to do so. On the contrary, it brings into that

law new rules, drawn from another system, and

extends to injured seamen a right to invoke, at

their election, either the relief accorded by the old

rules, or that provided by the new rules. The elec-

tion is between alternatives accorded by the ynari-

time law as modified, and not betiveen that law and

some non-maritime system/' (Italics ours)

In Engel v. Davenport (1926) 271 U.S. 33, 70 L.ed.

813, the court again redefined the elements of the statu-

tory election required by the Jones Act as follows

:
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" * * * Here the complaint contains an affirma-

tive averment of negligence in respect to the appli-

ance. And, having been brought after the passage

of the Merchant Marine Act, we think the suit is to

be regarded as one founded on that Act, in which

the petitioner, instead of invoking, as he might, the

relief accorded him by the old maritime rules, has

elected to seek that provided by the new rules in an

action at law based upon negligence * * * in which

he not only assumes the burden of proving negli-

gence, but also, under Sec. 3 of the Employers Lia-

bility Act, subjects himself to a reduction of the

damages in proportion to any contributory negli-

gence on his part. * * * "

In Plamals v. The Pinar Del Rio (1928) 277 U.S.

150, 72 L.ed. 827, the court was faced with the question

as to whether or not the Jones Act carried with it the

traditional admiralty lien. Again, redefining the ele-

ments of the statutory election under the Jones Act the

court said

:

'

' In the system from which these new rules come
no lien exists to secure claims arising under them,

and of course, no right to proceed in rem. We can-

not conclude that the mere incorporation into the

maritime law of the rights which they create to

pursue the employer was enough to give rise to a

lien against the vessel upon which the injury oc-

curred. The section under consideration does not

undertake to impose liability on the ship itself, but

by positive words indicates a contrary purpose.

Seamen may invoke, at their election, the relief ac-

corded by the old rules against the ship, or that pro-

vided hy the new against the employer. But they

may not have the benefit of both." (Italics ours)

The elements of the statutory election required under



the Jones Act were next reiterated, by the Supreme

Court in the case of Pacific Steamship Company v.

Peterson (1928) 278 U.S. 130, 73 L.ed. 220. This case

directly involved the judicial consideration of the

phrase that "at his election" of the Jones Act since it

was alleged that the seaman, by accepting wages, main-

tenance and cure had made his election under the Jones

Act and could not sue for negligence. The court said

:

"The right to recover compensatory damages
under the new rule for injuries caused by negli-

gence is, however, an alternative of the right to re-

cover indemnity under the old rules on the ground
that the injuries were occasioned by unseaworthi-

ness ; and it is between these two inconsistent reme-

dies for an injury, both grounded on tort, that we
think an election is to be made under the maritime

law as modified by the statute.
* * * 5?

The court further stated at page 224

:

" * * * And we conclude that the alternative

measures of relief accorded him, between which he

is given an election, are merely the right under the

new rule to recover compensatory damages for in-

juries caused by negligence and the right under

the old rules to recover indemnity for injuries oc-

casioned by unseaworthiness

;

* * * '5

Any question as to the rule that the election pre-

scribed under the Jones Act was a choice between the

rights given under the general maritime law for indem-

nity and the alternative statutory right for negligence

under the Jones Act was set at rest in the case of Lind-

gren v. United States (1930) 281 U.S. 38, 74 L.ed. 686.

In this case Judge Sanford characterized the Jones

Act as giving "new and substantive rights."
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In the Lindgren case, supra, the administrator of a

deceased seaman leaving no designated beneficiaries

under the Jones Act was denied a recovery under the

Virginia State death statute for negligence. The court

held that Congress had preempted the field in seamen

injury cases by the enactment of the Jones Act. The

court pointed out that prior to the enactment of the

Jones Act the general maritime law gave no death ac-

tion for negligence. The court further noted that a

statutory election was not required in death actions

under the Jones Act as in the case of personal injury to

seamen since no choice of remedies was involved be-

tween a right of indemnity for seaworthiness and a

right of action for negligence under the Jones Act in

death actions.

The court said

:

'

' Nor can the libel be sustained as one to recover

indemnity for Barford 's death under the old mari-

time rules on the ground that the injuries were oc-

casioned by the unseaworthiness of the vessel.

Aside from the fact that the libel does not allege

the unseaworthiness of the vessel and is based upon
negligence alone, an insuperable objection to this

suggestion is that the prior maritime law, as here-

inabove stated, gave no right to recover indemnity

for the death of a seaman, although occasioned by
unseaworthiness of the vessel. The statement in

The Osceola, 189 U.S. 175, 47 L.ed. 764, 23 Sup.Ct.

Rep. 483, on which the administrator relies, relates

only to the seaman's own right to recover for per-

sonal injuries occasioned by unseaworthiness of

the vessel, and confers no right whatever upon his

personal representatives to recover indemnity for

his death. Apparently for this reason the words 'at
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his election' * * * which appear in the first clause of

Sec. 33 of the Merchant Marine Act, relating to the

personal right of action of an injured seaman, and,

as held in Pacific S.S. Co. v. Petersoyi, 278 U.S.

139, 73 L.ed. 224, 49 Sup. Ct. Rep. 75, gave him, as

alternative measures of relief, ^an election * * *

(between) the right under the new rule to recover

compesatory damages for injuries caused hy negli-

gence, and (48) the right under the old rules to re-

cover indemnity for injuries occasioned by unsea-

worthiness' * * * were omitted from the second

clause of Sec. 33 of the Merchant Marine Act, re-

lating to the right of the personal representative to

recover damages for the seaman's death, since there

was no right to indemnity under the prior maritime

law which he might have elected to pursue. And for

the reasons already stated, and in the absence of any

right of election, the right of action given the per-

sonal representative by the second clause of Sec.

33 to recover damages for the seaynan's death when
caused by negligence, for and on behalf of designat-

ed beneficiaries, is necessarily exclusive and pre-

cludes the right of recovery of indemnity for his

death by reason of unseaworthiness of the vessel,

irrespective of negligence, which cannot be eked

out by resort to the death statute of the state in

which the injury was received." (Italics ours)

In reacliing its conclusion from an analysis of the en-

tire context of the Jones Act, that the election required

of a seaman suing for personal injuries was between

unseaworthiness and negligence the court relied and

cited the case of Pacific Steamship Company v. Peter-

son, supra.
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Supreme Court Definition of Statutory Election Adhered
to by LfOwer Courts

In the intervening years since the above Supreme

Court decisions, the various circuit and district courts

have invariably followed the rule that a seaman must

elect, in advance of trial, whether he will cast his action

under the general maritime law of unseaworthiness or

sue under the alternative remedy for negligence given

him by the Jones Act.

This court inferentially followed the rule in the case

of Hammond Lumber Company v. Sandin (1927) 17

F.(2d) 760, where the court said at page 762:

" * * * But we think that the election required

by the statute is sufficiently indicated where a per-

son, entitled to the benefit thereof, brings an ac-

tion at law alleging negligence and praying for

damages. * * * "

In Skolar v. Lehigh Valley R.B. (2 C.C.A., 1932) 60

F.(2d) 893, it was argued that the plaintiff was not re-

quired to make his election between unseaworthiness

and negligence in advance of the trial of the case but

that such choice must be made after all of the evidence

was presented. The Second Circuit, relying on the Su-

preme Court cases previously quoted, rejected the con-

tention as follows

:

u * * * If lie may present both bases for recovery

in the same suit, we are unable to see wherein the

statutory right is an alternative to the right to in-

demnity existing under the old maritime rules, or

wherein he has been required to elect between the

'two inconsistent remedies.' * * * "

In a later case, McGhee v. United States of America
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(2 C.C.A., 1947) 165 F.(2d) 287, this circuit affirmed

its prior ruling as follows

:

"We do not mean that a seaman may go to trial

on both causes of action simultaneously, and re-

cover upon one or the other as the evidence turns

out; we said the opposite in Skolar v. Lehigh Val-

ley R. Co.** *."

The Fifth Circuit was confronted with this identical

question in Smith v. Lykes Brothers-Ripley S.S. Co.

(1939) 105 F.(2d) 604, and the court restated the rights

of a seaman for injuries as follows

:

" * * * Upon the facts as alleged, which must be

taken as true on this appeal, three causes of ac-

tion accrued to appellant when he was injured by
reason of the unsafe condition of the ship, due to

the negligence of appellee. The source of each was
as follows

:

" (a) The right to recover wages, and the expense

of maintenance and cure, which was an incident to

his contract for wages, payable irrespective of

negligence unless the injury was brought about by
the seaman's willful misconduct.

"(b) The right under maritime law, to recover

indemnity for injury caused by the unseaworthi-

ness of the vessel, which was joredicated upon the

negligence of the owner.

"(c) The right, under the Merchant Marine Act,

supra, to recover indemnity for a personal injury

suffered in the course of liis employment.
'

' The legal wrong in the prior action was an in-

vasion of the seaman's primary right of bodily

safety, but the legal wrong in the present action

was a breach of duty to provide the necessary main-

tenance and cure. The three causes of action, (a),

(b), and (c), above mentioned, arose at the same
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time but depended upon different facts and dis-

tinct principles of law. Tlie appellant was required

to elect between (b) and (c), the tort actions but

no election was required as to (a), wherein the

duty of the appellee arose as an incident to the con-

tract for wages. * * * " (Italics ours)

Development of Minority Doctrine That Election Refers

to Choice of Remedies Between a Civil Action and a

Suit in Admiralty

Based upon a series of legal misadventures, the Third

Circuit has recently evolved the novel doctrine that the

statutory election required under the Jones Act is only

between a choice of a civil action or a suit in admiralty

and that actions for negligence and unseaworthiness

can be comingled and enforced co-terminously. The

genesis of this erroneous doctrine occurred in the case

of Branic v. Wheeling Steel Corporation (1945) 152

F.(2d) 887. This case had nothing to do with the statu-

tory election prescribed by the Jones Act but was con-

cerned only with venue.

Misconstruing this decision, and the holdings of the

United States Supreme Court in the case of Baltimore

Steamship Company v. Phillips (1927) 274 U.S. 316,

71 L.ed. 1069, the Second Circuit next in the case of

German v. Carnegie-Illinois Steel Company (1946) 156

F.(2d) 977, ignored the Supreme Court decisions and

declined to require the plaintiff seaman to elect during

the presentation of his case between negligence and un-

seaworthiness. The announced reason for this startling

decision was that if the seaman made an improper elec-

tion it might prove disadvantageous to him. This con-
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sideration is obviously a matter of Congressional and

not judicial concern.

The court cited the case of Sieracki v. Seas Shipping

Company (3 C.C.A., 1945) 149 F.(2d) 98, as authority

for such a holding. Yet the Sieracki case concerned a

longshoreman who was not required by statute to make
the election required of seamen by the Jones Act. In

the German case the court did not attempt to further

define the requisites of the statutory election.

This occurred in a subsequent case of McCarthy v.

American Eastern Corporation (1949) 175 F.(2d) 724,

where Judge Maris defined the statutory election pre-

scribed by the Jones Act as follows

:

"In our view the election to which the Jones

Act refers is an election of remedies as between a

suit in admiralty and a civil action. Prior to the

passage of the Jones Act, unless there was diversity

of citizenship, a seaman was compelled in the fed-

eral court to assert his cause of action for injuries

in a suit in admiralty in which there was no jury

trial. It was the purpose of the election clause of

the Jones Act, we think, to make certain that an
injured seaman, instead of suing in admiralty,

could at his option assert his cause of action for

personal injuries in the federal court in an action

at law regardless of diversity of citizenship, there-

by obtaining the right to a jury trial in every case

in which the injuries were serious enough to bring

the claim within the jurisdictional amount of $3,-

000.00. For since an act of Congress, the Jones Act,

gives the right the federal courts have jurisdiction

of suits to enforce it under section 1331 of Title 28

U.S.C.A., section 24 (1) of Judicial Code of 1911,

regardless of the citizenship of the parties."
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This decision was predicated upon the Baltimore

Steamship Co. case, supra.

In a perfunctory opinion, the Second Circuit in the

case of Balado v. Lykes Bros. Steamship Company

(1950) 179 F.(2d) 943, adopted Judge Maris' reasoning

that the statutory election under the Jones Act pertains

only to the selection of forum.

A detailed analysis of the litigation involved in the

Baltimore Steamship Company case, supra, will con-

clusively establish the judicial misconstruction of its

doctrine by the Third Circuit.

Phillips, a seaman, was injured in 1921 and filed a

libel against the United States (286 Fed. 631). It orig-

inally charged both unseaworthiness and negligence but

exceptions were sustained to the commingling of both

grounds and Phillips thereupon elected to proceed on

the grounds of negligence. The District Court said

:

"The libelant charges negligence of the owners

of the ship in that the cleater sockets supporting

the strongback were not of proper design or suffi-

cient strength; that the owners of the steamship

were incompetent and respondent owed a special

duty to the libelant because of his youth and ex-

perience. The court dismissed the action, finding

that libelant 's accident was not due to the grounds

of negligence alleged but to the gross negligence

in the way the dunnage was being removed."

In the McCarthy case, supra, Judge Maris' statement

that the libel in admiralty was based upon unseaworthi-

ness is incorrect.

Phillips next instituted a second action at law. Phil-

lips V. Baltimore S.S. Company (U.S.D.C, N.Y.) 295



17

Fed. 323, alleging that his accident was due to the neg-

ligence of the officers of his vessel in the operation of

the same and of the winches and appliance and the fail-

ure to give warning to the plaintiff of the impending

danger.

The complaint was dismissed on the grounds of res

judicata. Judge Inch said

:

"The cause of action in both actions is to recover

for personal injuries due to neglect of duty by de-

fendants."

An appeal was taken to the Second Circuit of Appeals

and while this appeal was pending the matter was

remitted to the District Court which reversed its earlier

dismissal of the action on the grounds of res judicata

and the case was tried on its merits resulting in a judg-

ment for the plaintiff. Defendant appealed to the

Second Circuit, Baltimore Steamship Company v.

Phillips, 9 F.(2d) 902, where the decision of the District

Court was affirmed. The Circuit Court held the doctrine

of res judicata was inapplicable and that the second

action of Phillips could be maintained since the allega-

tions of negligence therein differed from those in the

initial suit. It held res judicata would not defeat

recovery.

On appeal of the case to the United States Supreme

Court (Baltimore Steamship Company v. Phillips,

supra) the court ruled that the doctrine of res judicata

applied and that the plaintiff was not at liberty to split

up his grounds of negligence and prosecute them by

piece meal. It dismissed the appeal for this reason. The

court said

:

"Here the Court below concluded that the cause
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of action set up in the second case was not the same
as that alleged in the first, because the grounds of

negligence pleaded were distinct and different in

character, the grounds alleged in the first case being

the use of defective appliances and the second the

negligent operation of the apjoliances by the officers

and coemployees. On principle, it is perfectly plain

that the respondent suffered by one actionable

wrong and was entitled but one recovery whether

his injury was due to one or the other of the several

distinct acts of alleged negligence or to a combi-

nation of some or all of them. '

'

The court further said

:

"The mere multiplication of grounds of negli-

gence allegedly causing the same injury, does not

result in multiplying the causes of action.
'

'

The court further said

:

'

' It follows that here both the libel and the subse-

quent action were prosecuted under the maritime

law and every ground of recovery open to respond-

ent in the second case was equally open to him in

the first.
'

'

It is obvious by the phrase "maritime law," Judge

Sutherland was referring to the Jones Act which he

had discussed immediately prior to the above quotation

and that his observation is based upon the rule of res

judicata applied to a negligence action.

A study of the rationale of the Baltimore S.S. case,

supra, establishes that the court was concerned solely

with the aplication of the doctrine of res judicata after

Phillips had made his initial statutory election under

the Jones Act to sue for negligence. The effect of the

decision is to establish that the seaman must plead all
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possible grounds of negligence after electing to sue

under the Jones Act. It affords no valid basis for the

inferences placed upon it in the German, McCarthy and

Balado cases, supra, justifying the rule that the statu-

tory election under the Jones Act involves a choice of

remedies between the civil action and a suit in

admiralty.

The lower trial judge made a painstaking analysis

of the extensive litigation involved in the Baltimore

S.S. Company case and reached the above conclusion

(R. 13, 14). This likewise was the opinion of United

States District Judge Hall in the case of Reed v. The

Arkansas (D.C. S.D. Cal.) 150 A.M.C. 1410:

"I am unable to reconcile the plain language

of the statute and the above cited cases with the

third circuit case of German v. Carnegie-Illinois

Steel Corp., 1946 A.M.C. 1590, 156 F.(2d) 977.

"Clearly an election must be made. Under the

above cases, it cannot be made, either at the con-

clusion of the evidence, or after judgment. It,

therefore, must and should be made before trial.

It is just and proper that it should be made
sufficiently in advance of trial to allow a defendant

to prepare, and to know upon which cause of action

he must prepare. For the same reason it is proper

that the election be made before the defendant is

required to plead. The motion in the instant case

is proper at this time and it is granted. '

'

See also Burkholder v. United States (E.D. Pa. 1944)

60 F.Supp. 700.

Requiring an election between substantive rights is a

commonplace of legal jurisprudence as mentioned by
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Judge Van de Vanter in the Panama d Pacific Railway

case, supra, the court said

:

"There are many instances in the law where a

person who is entitled to sue may choose hetween

alternative measures of redress and mode of en-

forcement ; and this has been true since before the

Constitution. '

'

It is to be further noted that sequentially the Balti-

more Steamship Co. case, supra, was decided by the

United States Supreme Court prior to its decision of

Plamals, Pacific Steamship Company and Lindgren

cases, supra, and in those subsequent cases, no reference

is made to the Baltimore S.S. Company case as being

contradictory to its previously announced doctrine of

requiring an election.

To interpret the statutory election under the Jones

Act as contended for by appellant would render that

phrase utterly meaningless. It would defeat the specific

Congressional mandate of the Jones Act which Con-

gress has never subsequently revised.

It is an elementary rule of statutory construction that

in the absence of ambiguity, words must be given their

natural meaning. "It is an elementary rule of con-

struction that effect must be given, if possible, to every

word, clause and sentence of a statute. A statute should

be construed so that effect is given to all its provisions,

so that no part would be inoperative or superfluous,

void or insignificant * * * " Statutory Construction,

Sunderland (19^3) Vol. 2 §4705, p. 3309.

Since prior to enactment of the Jones Act, the sea-

man had a choice of %mmmtmm as to whether he would

enforce his then remedy for indenmity by a civil action
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at law or a suit in admiralty, the construction contended

for by the appellant would give the seaman rights he

already possessed of which Congress was aware when

it passed the Jones Act. Congress cannot be presumed

to have indulged in such meaningless legislation.

For the above reasons we respectfully contend that

the pre-trial order of the lower court requiring appel-

lant to elect between unseaworthiness and negligence

under the Jones Act was correct in law and must be

sustained.

Requiring Election Was Harmless Error

In any event, requiring the plaintiff to elect between

negligence and unseaworthiness was harmless and non-

prejudicial error since even if appellant's evidence

established that he did step in a spot of grease on the

deck which caused him to fall the condition of the

deck was a transitory one which would not sustain an

action for unseaworthiness against the ship owner.

Whether appellant slipped in any grease at all is a

matter of conjecture and speculation from the record.

The appellant tendered no evidence as to how long the

alleged spot of grease had been on the deck previous

to his fall nor how it got there. There can be no liability

for unseaworthines for such unexplained or transitory

condition of the deck and had the issue of unseaworthi-

ness remained in the case, it would have had to be with-

drawn from the juiy's consideration as a matter of

law.

In the case of Cookingham v. United States (3

CCA.) 184 F.(2d) 213; cert, denied, 340 U.S. 935, 95
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L.ed. 675 where the seaman slipped on a substance,

presumably jello while going doing a stairway leading

to the chill box, the court said

:

'

'We agree with the district court, however, that

the doctrine of unseaworthiness does not extend so

far as to require the owner to keep appliances

which are inherently sound and seaworthy abso-

lutely free at all times from transitory unsafe con-

ditions resulting from their use, as happened in

the case before us. Mahnich v. Southern S.S. Co.,

1944, 321 U.S. 96, 66 S.Ct. 455, 88 L.ed. 561, is urged

to the contrary. But that case is clearly dis-

tinguishable. There the seaman was injured by a

fall from a staging which gave way when a defec-

tive rope supporting it parted. The rope, an

essential part of the ship's gear, was itself

inherently defective and, therefore, unseaworthy.

"In the present case the stairway upon which

the libellant slipped was perfectly sound, its unsafe

condition being the sole result of the temporary

presence of a foreign substance upon it. To extend

the doctrine of unseaworthiness to cover such a

case as this would be to make the shipowner an
insurer against every fortuitous or negligent act

on shipboard which results in temporarily render-

ing an appliance less than safe even though he may
have no knowledge of or control over its happening,

and without giving him a reasonable opportunity,

^ch as is afforded by the safe place to work
doctrine of the law of negligence, to correct the

condition before he becomes liable for it. The
ancient admiralty doctrine of unseaworthiness has

never gone so far.
'

'

In the later case of Shannon v. TJmon Barge Line

Corporation (1952) (3 CCA.) 194 F.(2d) 584, the
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court followed the Cookingham rule in an action

brought for unseaworthiness and under the Jones Act

for an alleged spot on the deck. The court said

:

"Assuming that there was oil on the deck, how
did it get there and who put it there ? It is argued
on Shannon's behalf that it must have come
there through the act of other employees. There-

fore, the argument runs, we are not concerned with

the many cases denying recovery where no proof

showed existence of a hazardous condition long

enough to permit its discovery by the defendant.

These cases embody the rule that a defendant is

not to be held liable for injuries resulting from
unsafe conditions on his premises unless he has had

a reasonable opportunity to discover and correct

the hazard. See Restatement of Torts, §343."

Certiorari was denied in this case at 344, U.S. 846, 97

L.ed. 658.

In Daniels v. Pacific Atlantic Steamship Company

(1954) (E.D. X.Y.) 120 F.Supp. 96, the court con-

sidered the question of whether the mere presence of a

spot of oil or grease constituted unseaworthiness, as a

matter of law and rejected the contention. The court

said:

"The mere presence of grease or oil or other

transitory substance on a deck of a vessel, causing

one to slip and sustain injuries has been held not to

constitute unseaworthiness. The ship owner is not

an insurer of safety. Hanrahan v. Pacific Trans-

port Co., 2 Cir. 1919, 262 F. 951, certiorari denied

252 U.S. 579, 40 S.Ct. 345, 64 L.Ed. 726; The
Seeandhee, supra; Adamowski v. Gulf Oil Corpo-

ration, supra; Cookingham v. United States, 3 Cir.,

1950, 184 F. 2d 213; Hollidaij v. Pacific Atlantic
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S.S. Co., supra; Shannon v. Union Barge Line

Corp., supra, and Hawn v. Pope d; Talbot, Inc.,

supra. In the Hanralmn v. Pacific Transport Com-
pany case, the court determined that the temporary

absence of a handrail did not warrant a finding of

unseaworthiness. As heretofore stated, it was held

in The Seeandbee case that the presence of grease

and oil on the deck did not render the vessel un-

seaworthy. In the Adamoivski case (93 F. Supp.

117), the plaintiff claimed he slipped while going

through a dark passageway, where later an oil

spot was discovered. The court said, * * * the

defendant cannot be held liable for unseaworthiness
* * *. 'The passageway in which the plaintiff

slipped was perfectly sound.' In the Cookingham
case, it was held that a transitory unsafe substance

on a stairway, such as jello, was not unseaworthi-

ness. In the Holliday case, the court followed the

Cookingham case and held that wires protruding

from a package or box in an ice-box, did not amount
to unseaworthiness. In the Shannon case, the

claimant slipped on an oil spot on a deck and fell

against a metallic bar, running diagonally across a

doorway. The bar was in good repair. It was held

that no unseaworthiness existed. In the Hatvn v.

Pope <& Talbot case, the court followed the Cook-

ingham case and stated that a deck made slippery

because of grain dust from loading was a transitory

unsafe condition, resulting from the normal use

and operation of the shijD, involving no inherently

defective condition and hence not unseaworthy."

Since the record affirmatively established that the

alleged spot of grease in which appellant fell was a

transitory condition which could not constitute an un-

seaworthy condition under the authorities cited it was
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harmless and non-prejudicial error in requiring the

appellant to elect between negligence or unseaworthi-

ness, assuming such an election is required under the

Jones Act.

Answers to Second Assignment of Error

This assignment is predicated upon an inacurrate

and incomj^lete statement of the record. There is no

evidence as to how the alleged spot of grease (if such it

were) got on the deck nor how long it had been present

before appellant's accident. Appellant did not see it

and the credibility of appellant's two witnesses, Smith

and Hamilton (neither of whom claim to have seen the

spot of grease before the accident, but soon claimed thev

saw it afterwards) was completely destroyed by their

conflicting written statements as reflected in the jury's

verdict. The court submitted the case to the jury on

the issue of negligence on proper instructions, none of

which are assigned as error. In dealing with the

"transitory object" doctrine in negligence the court

instructed as follows:

"To find a defendant negligent in this particuhir,

if you were to find that there was oil at the place

where the i^laintiff fell, you must find not only that

there was this oily condition, which caused the

plaintiff to fall, but also that the defendant or its

employees knew, or in the exercise of reasonable

care ought to have known of the condition and had
unreasonably failed to remove it, the defendant is

not liable for transitory danger of such character

in the absence of actual constructive knowledge of

the existence of the condition." (R. 296)
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In the Daniels case, supra, the court said (p. 97) :

"There is no evidence that the oil on the wheel-

house floor was there for any length of time prior

to the accident. Unless the defendant had actual or

constructive notice of the condition so as to

furnish it with an adequate opportunity to remedy
the condition, then there is no cause of action for

negligence under the Jones Act. Boyce v. Seas

Shipping Co., 2 Cir. 1945, 152 F. 2d 658 ; Anderson

V. Lorentzen, 2 Cir. 160 F. 2d 173 ; Lauro v. United

States, 2 Cir. 162 F. 2d 32; Guerrini v. United

States, 2 Cir. 1948, 167 F. 2d 352 ; Adamotvski v.

Gulf Oil Corporation, D.C. 93 F. Supp, 115; Id. 3

Cir. 197 F. 2d 523, certiorari denied ; Adamowski v.

Bard, 343 U.S. 906, 72 S.Ct. 634, 96 L.Ed. 1324;

HolUday v. Pacific Atlantic S.S. Co., D.C. 99 F.

Supp. 173, reversed on other grounds 3 Cir. 197 F.

2d 610, certiorari denied 345 U.S. 922, 73 S.Ct. 780,

97 L.ed. 1354 ; Shannon v. Union Barge Line Corp.,

3 Cir. 194 F. 2d 584, certiorari denied 344 U.S.

846, 73 S. Ct. 62, 97 L. ed. 658. The court adheres

to the dismissal of the claim for negligence at the

time both sides rested."

In Blodow V. Pan Pacific Fisheries Company, 275 P.

(2d) 795, the California District Court of Appeals was

concerned with a factual situation similar to the case

at bar. The plaintiff personally saw no substance on

the deck nor did anyone else. He ascribed his fall to

"there was just no traction there." In dismissing the

action for negligence under the Jones Act the court

said:

"Not having produced anyone, including appel-

lant himself, who saw any foreign substance on the

hatch cover, we are reduced to mere conjecture as

to whether there was any substance, and if so, what
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it was, and if determined, who placed or per-

mitted it there, and how long before the un-

fortunate accident. Appellant's evidence being of

such nebulous texture, it is readily understandable

that the jury found for the respondents."

See also Pietryzk v. Dollar Steamship Lines, 31 Cal.

App.(2d) 584, 88 P. (2d) 783.

Gladstone v. Matson Navigation Company, 269 P.

(2d) 37, where the court said at page 39

:

"While generally there is an absolute liability

on a shipowner regardless of notice, for the un-

seaworthy character of his ship, where there is

merely a transitory unseaworthiness,and no fault

or failure of appliance or equipment, the ship-

owners ' liability arises only from failure to remove
that transitory unseaworthiness within a reason-

able time of notice, actual or constructive, or from
failure to use ordinary care to keep the ship free

from transitory unseaworthiness. Thus either

under the Jones Act or the general maritime law

pertaining to transitory conditions the rule is

practically the same in requiring notice of the

condition.
'

'

We submit that there is no merit whatever in this

assignment of error and it would have been error for

the lower court to have granted a new trial under the

record and the law.

Answer to Third Assignment of Error

Undoubtedly the testimony was that when oil spill

was discovered on the deck of the tanker "Tide-

water" it was to be removed as soon as possible. This

practice indicates the high safety standards enforced
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on the M/V "Tidewater." But this salutary rule

cannot be translated into making appellee shipowner

legally liable for the presence of undisclosed and un-

ascertained transitory objects on the deck of the vessel.

Such a rule would make the shipowner an insurer as to

the presence of any transitory objects on the deck. The

courts have refused to place such an impossible and

clairvoyant burden on the American shipowner as

reflected in the authorities cited herein. Unless the

shipo^vner has actual or constructive notice of the

presence of a transitory object upon the deck and fails 1

to remove it in a reasonable time, there is no liability

under the Jones Act for negligence.

Appellant 's contention that, absent knowledge of the

existence of a transitory object on the vessel's deck,

the shipowner is obliged as a matter of law to remove it

immediately, finds no suj^port in the authorities cited

by appellant and is contrary to an unbroken line of

decisions cited elsewhere in the brief. In reference to

the case of Adams v. American President Lines, 23 Cal.

(2d) 681 (146 P. (2d) 1) upon which appellant relies, it

is to be noted that in the recent case of Blodoiv v. Pan

Pacific Fisheries, supra, the California court in con-

struing its earlier decision said

:

"Appellant relies strongly upon Adams v.

American President Lines, 23 Cal. (2d) 681 (146

P. (2d) 1), in which a seaman slipped on an orange

peel, ^liile there is a factual similarity, the ques-

tion raised upon appeal was dissimilar. The court

there was concerned primarily with whether the

acts complained of, the eating of oranges and the

discarding of peels, were vithin the scope of

authority or fellow-seamen, and it found (p. 687)
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that as well as work to a seaman 'Necessary inci-

dents of life, therefore, such as sleeping, eating,

washing, etc., are contemplated to be within the

scope of the employment.' No such issue is involved

in the instant case.
'

'

As recently stated by this court in Freitas v. Pacific

Atlantic Steamship Company, 218 F. (2d) 649

:

"The law does not impose on the shipowner the

burden of an insurer nor is the owner under a duty

to provide an accident proof ship."

In Manhat v. U.S. (1955, 2 CCA.) 220 F.(2d) 143,

the court likewise said

:

"Under no theory could a standard be considered

reasonable which imposed upon the shipowner a

duty to safeguard absolutely against the possibility

that the handle would be moved by one of these

men. '

'

We respectfully urge that there is no merit in this

assignment of error.

CONCLUSION

We submit that appellant has advanced no valid

reason why the jury's verdict in this case should be

disturbed and respectfully request its affirmance by

this tribunal.

Repectfully submitted,

Bogle, Bogle & Gates,

Edw. S. Fkaxklin,

Attorneys for Appellee.
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lee relies, we deem it advisable to direct the Court's

attention to certain statements contained in appellee's

counter-statement of the case which are not supported

by the record.

The following statement appears on page 3 of ap-

pellee's brief: "After sanding this area appellant

examined the foredeck for other oil spills requiring

sanding but saw none (R. 142)." This statement infers

that the appellant examined the entire foredeck in-

cluding the area between No. 2 and 3 tanks where

he later slipped and fell. That was not the fact. To

the contrary, appellant testified that the inspection

made by him was from forty to forty-five feet from

[1]



where the accident subsequently occurred. We quote

from pages 142 and 143 of the record:

"Q. And Mr. Williams, did you, in looking

around did you look over in the area under the

catwalk between tanks 2 and 3 to see if there was
any oil or grease in that area?

A. No, that is out of the immediate vicinity of

where I was at that time.

Q. Well, if there were any oil or grease in the

vicinity under the catwalk and in the vicinity be-

tween 2 and 3 tanks, could you have seen it from

where you stood?

A. Not from where I were, no.

Q. How far away in feet would you be from the

area between, the catwalk between 2 and 3 when
you were standing over here sanding at S-1 ?

A. That must be forty, forty-five feet.

Q. So you would have been obliged to have

looked a distance of forty or forty-five feet?

A. Yes, sir."

Appellee called only two witnesses to testify as to

the conditions existing on board the MV "Tidewater"
;

Captain Robert W. Daly and Second Officer De Jong.

As was pointed out in appellant's brief (pages 26 and

27) Captain Daly made no inspection of the deck on

the day of the accident and Second Officer De Jong

made only a casual inspection sometime prior to the

accident and no inspection immediately following the

accident. On page 4 of appellee's brief it is stated

that Second Mate De Jong made routine inspections

of the foredeck "both before and after Williams' ac-

cident." The record establishes that there was no in-



spection by Second Officer De Jong after the acci-

dent. De Jong was engaged for the better part of an

hour in caring for the appellant (R. 271) and he did

not have time to make a personal investigation (R. 266)

of the accident because of other duties.

REPLY TO APPELLEE'S ARGUMENT ON
FIRST SPECIFICATION OF ERROR

Appellee makes the bland assumption that the cases

cited by the appellant set forth a minority doctrine.

This assumption is based upon the appellee's rationale

of a number of cases where the question at issue in this

appeal was not directly involved, but where language

used by the various courts which was not necessary

to the opinion in the cases cited, was interpreted by

the appellee to support its position.

The only two appellate cases cited by the appellee

which were directly in support of its position were

the cases of Skolar v. Lehigh Valley R. R. (2CCA

1932) 60 F.(2d) 893, and McGhee v. United States of

America (2CCA 1947) 165 F.(2d) 287. Appellee cites

these cases and quotes therefrom as present effective

authority. At no place in its brief does appellee state

that these two cases have been expressly overruled by

the same Circuit with regard to the very question at

issue in this appeal. Balado v. Lykes Bros. S. S. Co.

(2CCA 1950) 179 F.(2d) 943. Counsel's brief refers

to the Balado case as "a perfunctory opinion * * *

(which) * * * adopted Judge Maris' reasoning that

the statutory election under the Jones Act pertains

only to the selection of the forum." (Appellee Br. 16)



As pointed out in appellant's brief (Br. 21) the

Balado opinion expressly names the Skolar and Mc-

Ghee cases as being overruled in so far as these cases

hold that an action for damages under the Jones

Act cannot be joined with an action under maritime

law for unseaworthiness. It is significant that the

Second Circuit in the Balado case refers to the lan-

guage used in the Skolar and the McGhee cases in

support of such election, as "dicta."

Not only is there no minority or majority rule as

suggested by appellee, there are no cases in any ap-

pellate court which directly pass on the issue in this

appeal which supports appellee's position. If the

assumption of a majority view is based upon District

Court or State Court cases which have passed on the

question, simple mathematics establish that the great

majority of such cases support appellant's position.

Several of the District Court and State Court cases

which have denied the right to join both causes of

action have been expressly overruled by other cases

in the same district. Reed v. The Arkansas (S.D. Cal.)

88 F. Supp. 993; Thomsen v. Dorene B. (S.D. Cal.)

91 F. Supi3. 549; Hill, Jr. v. Atlantic Navigation Co.

(D.C. Va.) 1954 A.M.C. 2150.

The remaining cases cited by the appellee involve

issues other than the one in this appeal. Appellee cites

language used in these cases in support of its position.

We will briefly discuss the rules established by the Su-

preme Court cases cited by appellee.

In the case of Panama R. R. v. Johnson (1924) 264



U.S. 375, 69 L.Ed. 748, (quoted at page 7 of appellee's

brief) the court merely passes on a right of a seaman

to proceed at law or in admiralty and does not define

the scope of "election" accorded. In the case of Engel

V. Davenport (1926) 271 U.S. 33, 70 L.Ed. 813, (quot-

ed at page 7 of appellee's brief) the primary questions

confronting the court concerned the concurrent juris-

diction of State and Federal courts under the Jones

Act and the application of the then two year statute

of limitations in such cases. Any reference to election

of remedies is pure dicta. The case of Plamals v. The

Pinar Del Eio (1928) 277 U.S. 150, 72 L.Ed. 827 (quot-

ed on page 8 of appellee's brief) the court holds that

in an action where unseaworthiness is not proven no

right of lien exists. Any reference in this case to an

election under the Jones Act is again simply dicta. In

the case of Lindgren v. United States (1930) 281 U.S.

38, 74 L.Ed. 686 (quoted on page 9 of appellee's brief)

the court is only concerned with the second clause of

the Jones Act having to do with death cases. This

case holds that the Jones Act does not change the for-

mer rule to the effect that there is no indemnity for

wrongful death under the general maritime law. Any
reference to an election under the first clause of the

Jones Act is also dicta.

We again repeat that the rule is now well established

that where a seaman's injury was due to unseaworthi-

ness of the vessel, or due to the negligence of the of-

ficers or members of the crew, or both, there is but a

single wrongful invasion of the seaman's rights, and

there are not two separate claims or causes of action.



The seaman is bound to proceed under both theories

as a basis of liability in one action unless he wishes

to run the risk of being deprived of relief altogether.

Pacific S. S. Co. V. Peterson, 278 U.S. 130, 73 L.Ed. 220

(quoted on page 9 of appellee's brief) illustrates the

point perfectly.

In that case a seaman brought an action against his

employer to recover damages for personal injuries

suffered at sea. The shipowner defended on the ground

that prior to the commencement of the action plain-

tiff had "elected to receive wages to the end of the

voyage and maintenance and cure for any injuries

which he received on said voyage" and that "the plain-

tiff in accepting said wages * * * and * * * maintenance

and cure * * * elected to take compensation for said

injury under the general admirality and maritime

law * * * and the plaintiff cannot now elect to sue or

maintain this action for damages under * * *the Jones

Act." The Supreme Court defined the sole issue to

be "whether if the plaintiff had demanded and re-

ceived maintenance, cure and wages from the defend-

ant this constituted an election which prevented him

from thereafter maintaining a suit for compensatory

damages under the statute" (278 U.S. at p. 136). The

inquiry was thus directed to determining whether the

action, if maintainable, would result in double recov-

ery for the same legal wrong, or whether the right

to maintenance and cure and wages is cmnulative to the

right of compensatory damages. In the course of its

opinion, 278 U.S. at 136, the Court pointed out that



the general language used in Panama R. Co. v. John-

son (supra) does not define the scope of the election

or the precise alternatives accorded, nor does the "in-

cidental statement" in Engel v. Davenport (supra)

define its scope. The Court concluded that the right

to maintenance, cure and wages is cumulative to the

right to recover compensatory damages, pointing out

that the former grows out of the "personal indenture"

created by the relation of the seaman to his vessel,

that it does not extend to compensation for the effects

of the injury, and therefore does not affect or dis-

place the right to recover damages for injuries result-

ing from negligence or unseaworthiness.

In plain terms, the Court there held that recovery

of maintenance, cure and wages is cumulative to the

right to recover compensatory damages, and therefore

recovery of the former does not bar the latter. But,

recovery of damages under the new rules for injuries

caused by negligence does constitute a bar to recovery

of indemnity under the old rules for injuries occa-

sioned by unseaworthiness, for the reason that, wheth-

er the injuries were caused by negligence, or unsea-

worthiness, or both combined, there is but a single

legal wrong justifying but one recovery of compensa-

tory damages.

Appellee relies heavily on the dicta in Pacific S. S.

Co. V. Peterson (supra) and quotes a portion of that

opinion(appellee's brief p. 9). In that portion of the

quotation omitted by the appellee, the Supreme Court

clearly recognizes that whether the cause of the sea-

man's injuries be based on negligence or unseaworthi-
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ness there is but a single invasion of his primary right

of bodily safety:

" * * * Unseaworthiness, as is well understood,

embraces certain species of negligence; while the

statute includes several additional species not em-

braced in that term. But whether or not the sea-

man's injuries were occasioned hy the unsea-

worthness of the vessel or hy the negligence of

the master or members of the crew, or both com-

bined, there is but a single wrongful invasion of

his primary right of bodily safety and but a sin-

gle legal wrong, {Baltimore S. S. Co. v. Phillips,

274 U.S. 321, 71 L.Ed. 1972, 42 Sup. Ct. Rep. 600)

for which he is entitled to but one indemnity by

way of compensatory damages.' ' (Italics sup-

plied.)

The procedure adopted by the appellant at bar, be-

fore being compelled to make an election by the Dis-

trict Court, for the assertion of two grounds of liability

in the present action did not and could not result in

double recovery for a single legal wrong.

Appellee's statement that the Fifth Circuit in Smith

V. Lykes Bros.-Ripley S. S. Co. (1939) 195 F.(2d)

604, was also confronted with the identical question

(the joinder of a cause of action for negligence with

unseaworthiness) is not borne out by the reading of

that case. There the seaman had recovered a judg-

ment in an action for personal injuries based on negli-

gence. Subsequently he brought another action and

sought to recover the amoimts due him for mainte-

nance and cure arising out of the same injury. The

Fifth Circuit held that an action for damages and one
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for maintenance and cure were two separate causes

of action citing Pacific S. S, Co. v. Peterson supra, and

that a recovery for personal injuries would not bar

an action for maintenance and cure, unless the prayer

for damages in the personal injury action included

the same elements involved in a claim for maintenance

and cure. Because of an incomplete record the case

was remanded to determine if the elements of damages

in maintenance and cure were included in the instruc-

tion on damages in the personal injury case.

It is thus apparent that that case hardly involves

the "identical question" as appellee would have this

court believe. As a matter of fact the Circuit Court

of Appeals for the Fifth Circuit in a most recent de-

cision, U. S. A. V. Smith adm. (CCA5 March, 1955)

1955 A.M.C. 812, assumes, as established by law, that

an action based on unseaworthiness and negligence may
be joined in the one action. We quote the opening lines

of the opinion:

''Richard T. Reeves, Ct. J.: 'This action by the

administrator for the benefit of the parents and

dependents of Jeff Smith, deceased, was brought

under the Jones Act, 46 U.S. Code 688, as well as

under the admiralty law for unseaworthiness."

The note 1 to the opinion in 1955 A.M.C. appears as

follows

:

"Appellant does not contest that an action for

unseaworthiness may be joined with an action for

negligence under the Jones Act. See McCarthy v.

American Eastern Corp. (3 Cir.) 1953 A.M.C.

1865, 69, 175 F.(2d) 724, 727."

At the present writing this case does not appear in the
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Federal Reporter. We cannot state, therefore, if the

same note appears in the Federal Reporter.

The opinion in U. S. A. v. Smith (supra), affirms

the finding of the District Court in favor of the plain-

tiff which held that the vessel was unseaworthy and

that those in charge of her were negligent.

We direct this Court's attention to the most recent

case of the United States Supreme Court in which a

cause of action for personal injuries based on negli-

gence and unseaworthiness was combined and con-

sidered. Boudoin v. Lykes Bros. S. S. Co. (U.S. S.Ct.

Feb., 1955) 1955 A.M.C. 488. We frankly admit that

the issue as presented here was not involved in that

case. This case, however, assumes, as did the Circuit

Court of Appeals for the Fifth Circuit, that a cause

of action based on unseaworthiness and on negligence

could be joined. We base this assumption upon the

fact that no criticism or comment is made of such

joinder. We quote the following opening portion of

the opinion:

"Mr. Justice Douglas delivered the opinion of

the court:

'
'

' This is a suit by an American seaman against

the owner and operator of an ocean freighter, the

Mason Lykes, upon which he was formerly em-

ployed. He based his claim for recovery both on

negligence and on breach of the warranty of sea-

worthiness. The case was tried by the court upon

waiver of jury. The district court found for the

plaintiff, holding that the ship owner breached

its warranty of seaworthiness and that its officers

were negligent.'
"
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The Supreme Court in reversing the Circuit Court

and affirming the opinion of the District Court found

that there was sufficient evidence to support a cause

of action for the breach of warranty of unseaworthi-

ness. Therefore, it was not necessary for them to reach

the question of negligence. However, Mr. Justice Reed

concurred in the result on the ground of the negli-

gence of the ship's officers.

It is significant that both in this case and in the

Smith case in the Fifth Circuit no comment or

criticism was made concerning the joinder of both un-

seaworthiness and negligence in one cause of action.

REPLY TO APPELLEE'S ARGUMENT THAT
REQUIRING ELECTION WAS

HARMLESS ERROR
We have some difficulty in understanding appellee's

argument that the order of the Court requiring appel-

lant to elect was harmless error. Appellee's entire ar-

gument is predicated upon the assertion that if ap-

pellant did step in an oily spot this was but a transi-

tory condition and as such would not sustain an action

for unseaworthiness against the owner of the vessel.

Appellee simply ignores and attempts to eliminate

from the consideration of this Court the j)roof adduced

at the time of trial concerning the unseaworthy

condition of the foredeck of the MV "Tidewater^' due

to the use of hull paint on its deck rather than a non-

skid deck paint. There was substantial evidence of

the failure of appellee to use sand or other abrasives

to be added to the hull paint on the foredeck. There
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was evidence that the failure to use proper deck paint

or to add sand and abrasives to the paint used made

the deck dangerously slippery at all times, and even

more so when wet or oily. Proof of this unseaworthy

condition as a proximate cause of api)ellant's accident

and injuries is clearly established by the record and

definitely noted in appellant's statement of the case

as set out on page 4 of his brief.

The testimony concerning the condition of the deck

was sufficient to support a finding that the vessel was

unseaworthy because of this condition. If it was un-

seaworthy, then the question of due care or the stand-

ard of a reasonably prudent man to be applied to the

use of the preventive measures to keep the deck safe

is not involved. MaJinich v. Southern Steamship Co.,

321 U.S. 96; Seas Shipping Co. v. Sieracki, 328 U.S.

85. If the condition resulted in unseaworthiness of the

vessel, then there is a liability upon the vessel, even

though the unseaworthy condition was unknowTi to the

owner. This Court recognized this ruling in the most

recent decision of Lahde v. Soc. Armadora del Norte

(CCA9) 1955 A.M.C. 828:

"However, under recent decisions of the Su-

preme Court setting such a cause of action is stat-

ed even though the unseaworthy condition is un-

known to the owner. Boiidoin v. Lykes Bros. S. S.

Co., Inc., U.S. S.Ct., 1955 A.M.C. at 488."

The prejudicial error is apparent. Under the

Court's ruling there was no instruction to the jury

which would have submitted the rule of unseaworthi-

ness, i.e., that of absolute liability for consequential
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damages arising from an unseaworthy condition. On
the contrary, the jury was instructed that the sole re-

sponsibility of the ship owner was that of due care,

that of a reasonably prudent man, etc. (R. 294, 295,

296). The instruction to the jury applied this test to

those facts which established unseaworthiness, the

condition of the deck with reference to the type of

paint used and the method of applying the paint used.

The jury was instructed (R. 297) and it was necessary

for them to find that a reasonably prudent man would

have used such paint or applied sand, before they could

reach the issue as to whether or not non-skid deck paint

was used or sand was applied. Under the evidence,

even that of the defendant, such paint or sand was

required and its absence rendered the ship unsea-

worthy.

REPLY TO APPELLEE'S ARGUMENT ON SECOND
AND TfflRD SPECIFICATIONS OF ERROR

Appellant's brief has heretofore discussed and set

out his argument on his second and third specifications

of error. We do not believe that the appellee's argu-

ment as set forth in its brief calls for repetition of the

matter set forth in appellant's brief. We have some

difficulty in finding where appellee answers the argu-

ment of appellant on these two specifications as both

answers attempt to cover the same subject matter and

rest primarily on some argument relative to a transi-

tory condition.

We do feel, however, that it is necessary to call this

Court's attention to the fact that appellee's statement
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that the trial court's instructions were submitted with-

out assignment of error, by appellee, is not correct.

Specific exception was taken by counsel for appellant

to the trial court's instructions before the jury re-

tired (R. 309) and the error of the court had been

previously called to its attention in prior discussion.

We find no argument in appellee's brief directed to

appellant's second specification of error under that

heading in appellee's brief other than the heading it-

self. We have been unable to find an answer anywhere

in appellee's brief on this point. There is some dis-

cussion by appellee on the third specification of error,

that relating to the requirement of notice, before a

duty arises upon the vessel operator to clean up an oil

spill.

If an oily condition of the deck would support an

issue of unseaworthiness, under the evidence in this

case relating to tankers, then, of course, no notice of

any kind is required or is necessary to establish liabil-

ity. Lahde v. Soc. Armadora del Norte (supra) p. 830,

1955 A.M.C.

With relation to the question of negligence, what-

ever may be the duty on dry cargo ships, under the

testimony in this case there is an immediate duty to

clean up oil spills when they occur. Here the stand-

ard of care is established by the testimony of appellee 's

own witness including the master of the MV "Tide-

water/^ Captain Robert W. Daly. His testimony was

to the effect that oil spills must be constantly guarded

against and that there was a standing order requiring

the immediate clean up of oil spills as they occur (R.
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235). The existence of such an oil spill is of itself

evidence that someone was not doing their job (R.

236, 237).

Under the rule of International Stevedoring Co. v.

Haverty, 272 U.S. 50, liability of a vessel is established

to an injured person arising out of the failure of duty

or negligence of fellow servants.

Under the evidence in this case, oil spills on the deck

of this ship cannot be classified as transitory as

the appellee owner knew that spills constantly occur;

hence the standing order. Under the facts of this case

the instruction given by the court (R. 296) was error.

CONCLUSION

It is respectfully submitted that the trial court

erred in accordance with specification of errors stated

in this appeal and such errors are of an extremely

prejudicial nature. The Judgment of the District

Court should be reversed and the case remanded to it

for a new trial.

Respectfully submitted,

Sam L. Levinson

Edwin J. Friedman

Levinson & Friedman
Attorneys for Appellant
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